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ERIC STEIN AND PETER HAY 


Legal Remedies of Enterprises in the 
European Economic Community 


The European Community system is conceived of as “a government 
of laws” rather than “a government of men.” The Community Court 
of Justice is directed “to ensure observance of law and justice... 
in the interpretation and application” of the Treaties establishing 
the European Coal and Steel Community (E.C.S.C.), the European 
Economic Community (E.E.C.), and the European Atomic Energy 
Community (EURATOM). Any other system would run counter to 
the basic principles underlying the democratic institutions of the six 
Member States (France, Federal Republic of Germany, Italy, Belgium, 
Netherlands, Luxembourg) and would be incompatible with their 
constitutions. A necessary component of this system is an adequate 
armory of legal remedies available to persons whose rights are unlaw- 
fully abridged by authorities administering the system. 

Under the E.E.C. Treaty, economic rights and interests of persons— 
individuals and enterprises—engaged in economic activities in the 
Community may be affected in varying degrees by the acts of the 
Community institutions as well as by the acts of national authorities 
acting pursuant to the Treaty or to a Community act. This applies to 
economic rights and interests of natural persons whether or not they 
are nationals of a Member State, as well as to legal persons whether 
or not they are organized under the laws of a Member State or of a 
non-member country if such persons are partly or wholly engaged in 
economic activities within the Community. Thus, for example, an 
American citizen doing business in the Community, a branch of an 
American company or a subsidiary of an American parent may be 
affected by these acts.* The principal purpose of this article is to 


Eric Stein is Professor of International Law and Organization and Co-director of 
International and Comparative Legal Studies, University of Michigan Law School. 

Perer Hay is Instructor of Law, University of Michigan Law School. 

This article reproduces the substance of a chapter in a two-volume book entitled, 
“American Enterprise in the European Common Market—A Legal Profile,” to be pub- 
lished by the University of Michigan Law School in the fall of 1960. The authors are 
greatly indebted to Professor Paul Reuter of the Paris Law Faculty and to Mr. Michel 
Gaudet, Director of the Legal Services of the European Communities, for their detailed 
and most helpful comments. 

? Art. 196 of the Euratom Treaty defines the term “person” as used in that Treaty as 
“any natural person wholly or partly engaged in the territories of Member States 
in activities” falling within the scope of the Treaty and the term “enterprise” as 
“any enterprise or institution wholly or partly engaged in activities under the same 
conditions, whatever may be its public or private legal status.” Art. 80 of the Coal- 
Steel Community Treaty provides that the term: “enterprise” as used in that Treaty 
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outline the legal remedies available to enterprises against these acts 
in the Community Court of Justice. Only brief reference is made to 
remedies available in national courts. A study of national remedies 
would entail an analysis of the procedural systems in the six Member 
States, a task which is entirely beyond the scope of this article. Brief 
attention is given to legal remedies in suits based on contracts to which 
the Community is a party and on tortious acts imputed to the Com- 
munity, as well as to the related conflict of laws problems. Finally, the 
salient features of the procedure before the Community Court and the 
Court’s sources of law will be considered.’ 


I. ADMINISTRATIVE ACTS OF THE COMMUNITY 
A. Form oF ADMINISTRATIVE AcTS 


In the areas of their responsibility, the Council of Ministers and the 
Commission, composed of independent Community officials, adopt 
measures’ which will be referred to here, for want of a better term, 
as administrative acts. This term must not obscure the fact that in 
form, content, and effect some of these acts may resemble national 
legislation more than national administrative measures. The effect of 
the administrative acts depends on whether they take the form of regu- 
lations, directives, decisions, recommendations, or opinions. Of these, 
regulations resemble American federal statutes in that they establish 
general rules applicable directly and without national implementing 
legislation in the Member States. Directives, on the other hand, are 
binding orders which may be addressed only to Member States; they 
bind the Member States as to the prescribed result but leave to each 
Member State the choice of the means and legal form of implementa- 
tion of the order.’ Decisions are individual rather than general acts and 
differ from directives in that they may be addressed to an enterprise, 
as well as to a Member State, and are binding in all respects.’ Recom- 





“refers to any enterprise engaged in production in the field of coal and steel” within the 
Community territory; “and in addition, with regard to Articles 65 and 66 as well as 
information required for their application and appeals based upon them, to any enter- 
prise or organization regularly engaged in distribution other than sale to domestic 
consumers or to craft industries.” The E.E.C. Treaty contains no similar definitions. It 
would appear logical that the E.E.C. Treaty, like the two other Treaties, should be inter- 
preted as applicable on the basis of the principle of territoriality. For the status of 
aliens in the Community countries generally see 57° Concrés pes NoTAirEs DE FRANCE, 
Le SraTuT DE L’ETRANGER ET LE MarcHé Commun (1959). 

2 The composition and jurisdiction of the Court is outlined briefly in A. H. Roserrson, 
European Institutions 161 (1959). 

8 Art. 189. 

4 E.g., art. 69 provides for the implementation, by directives issued by the Council, 
of the provisions of art. 67 concerning the abolition of restrictions on the free move- 
ment of capital. 

5 E.g., art. 79(4) empowers the Commission to issue decisions to remove discrimina- 
tion practiced by carriers. 
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mendations and opinions, finally, do not bind their addressees but 
constitute advice to Member States or enterprises in those instances in 
which the institutions have no power or do not choose to act with a 
binding effect.” Recommendations and opinions are, nevertheless, of 
importance because of the expertise of the Community institutions’ 
and of the possible measures which may be taken if a recommendation 
or an opinion is disregarded.* 


B. ENFORCEMENT OF ADMINISTRATIVE Acts AGAINST ENTERPRISES 
1. IMPOSITION OF PENALTIES 


Failure to abide by a binding administrative act (regulation or deci- 
sion) subjects an enterprise to the enforcement procedure. Normally, 
such an administrative act will be enforced by fining the delinquent 
enterprise.” The E.E.C. Treaty does not expressly authorize enforce- 
ment by other means.”° 

The Coal-Steel Community Treaty under which a number of fines 
have been imposed specifically authorizes the High Authority, the 
independent “executive” of that Community, to impose penalties upon 
enterprises in a considerable number of instances; it envisages either 
a single fine’ or a series of daily fines for each day of continuing 
violation.” The E.E.C. Treaty expressly requires penalties in one in- 


stance only: the Council must institute fines to ensure observance of 
the antitrust provisions.’* In addition, however, the Treaty contains a 





® Art. 189 last para. The characterization of recommendations as “advice” points 
to an interesting difference between them and the recommendations issued by _politi- 
cal international organizations where recommendations are issued in lieu of decisions 
and carry undeniable political weight. Nagel, Einige rechtsvergleichende Bemerkungen 
zu den Empfehlungen der Vereinten Nationen, des Europarates und des Nordischen 
Rates, 1958 INTERNATIONALES RECHT UND DipLomatie 223 at 234-235 (No. 3). 

‘Examples are the recommendations concerning liberalization of capital beyond 
the degree provided for by the Treaty (art. 71) and such technical problems as special 
transport charges for frontier traffic (art. 81). 

SE.g., art. 91(1) under which the Commission may authorize a Member State 
injured by dumping to take “protective measures” against “the originator” of dump- 
ing who had disregarded the Commission's earlier recommendation to end the dumping. 

®For the special enforcement procedures of the antitrust provisions pending regula- 
tion by the Council, see S. A. Riesenfeld, Protection of Competition, Chapter X, Vol. II. 
STEIN AND NicHoLson, AMERICAN ENTERPRISE IN THE EUROPEAN COMMON MARKET— 
A Lecat ProFite, cit. supra, introductory note. 

1° The E.C.S.C. Treaty did provide for one such instance in art. 66(5) under which 
illegal concentrations could be dissolved by forced sales and other measures. For a 
discussion of sanctions under the E.C.S.C. and E.E.C. Treaties generally, see Levasseur, 
Les sanctions dans le traité constitutif du Marché Commun, in CoLLoquE pes Facutrés 
ve Droir (Lille, June 1959), Les ProsLimes JuRmDIQUES ET EcoNoMIQuES pu MarcHé 
Commun 95, at 107 ff. (1960). 

11 Ordnungsstrafe; compare E.C.S.C. Treaty art. 66(6). 

This latter fine parallels the German concept of Zwangsgeld. E.C.S.C. Treaty 
art. 65(5). 

13 “Geldbussen und Zwangsgelder, 


” 


amendes et .. . astreintes,” art. 87(2a). The 
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general provision to the effect that the regulations adopted by the 
Council “may confer” on the Community Court “full jurisdiction 
in respect of penalties'* provided for in such regulations.”’® Conse- 
quently, it would seem that the Council in any regulation may provide 
for penalties against enterprises and determine the respective roles of 
the Commission and of the Community Court in the imposition of 
penalties. Three patterns seem possible. 

1) The Treaty requires the Commission to “exercise the competence 
conferred on it by the Council for the implementation of the rules 
laid down by the latter.”** Thus the Council may authorize the Com- 
mission to impose penalties on enterprises violating a Council regula- 
tion. In accordance with the general procedure discussed below, the 
enterprise concerned may appeal the Commission decision to the 
Community Court which may either sustain or annul the penalty.” 

2) The Council may provide in its regulation that in hearing an 
appeal from a Commission decision imposing a penalty the Court 
exercises “full jurisdiction.”** In that case the power of the Court will 
be substantially broader than its general power of review on appeal 
against administrative acts: the Court will act as a trial court and 
consider such factors as the seriousness of the violation, recidivism, and 
the economic circumstances of the defendant. Moreover, the Court 
will not be limited to confirming or annuling the penalty but will also 
be able to modify it.’* This pattern was followed in Council Regula- 





Treaty does, however, provide for other “measures” to assure compliance with Com- 
munity policy apart from fines. Thus, art. 91(1) provides that the Commission may 
authorize Member States to take “protective measures” when parties guilty of dump- 
ing practices do not heed the Commission’s recommendations. 

14 “Zwangsmassnahmen,” “sanctions.” It should be noted that these terms are not 
limited to fines. 

15 Art. 172. Whether the Council may establish penalties and give the Court “full 
jurisdiction” with regard to them for violation of the antitrust provisions only (cf. 
art. 87, 2a) or whether it may establish penalties for all its regulations and give the 
Court “full jurisdiction” with respect thereto, depends on how art. 172 is interpreted. 
The language of art. 172 admits of an extensive interpretation which appears pref- 
erable in order to render the Council’s regulations effective. The meaning of “full 
jurisdiction” will be discussed later. 

16 Art, 155. 

17 Art. 173. See Part II, Section A, Subsections 3-4, infra. 

18 Art. 172. 

19 Daig, Die Gerichtsbarkeit in der Europdischen Wirtschaftsgemeinschaft und der 
Europdischen Atomgemeinschaft, 44 ArcHiv DES OFFENTLICHEN Recuts 132, at 184-186 
(1958) (hereinafter cited as Daig, Arcu. p. 6. R.). Cf. E.C.S.C. Court competence of 
review under art. 36 and 66(4) of the E.C.S.C. Treaty. See also case 8-56 [1958] 
Journal Officiel de la Communauté Européenne du Charbon et de l’Acier 5, at 9. 
According to Daig, Die Rechtsprechung des Gerichtshofes der Europdischen Gemein- 
schaft fiir Kohle und Stahl in den Jahren 1956 und 1957, 13 Juristenze1tuNG 204, 
at 207 (1958) this conceptual difference in the scope of review by the Court was 
modeled after French administrative law, which distinguishes between recours pour 
exces de pouvoir (appeal against administrative acts with ordinary scope of review) 
and recours de pleine juridiction (“full jurisdiction”). 
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tion No. 11 concerning the suppression of discrimination in prices and 
conditions of transportation. In this Regulation the Council authorized 
the Commission to impose fines on enterprises which refuse to supply 
required information, knowingly supply false information, or commit 
an act of discrimination. The Court was given “full jurisdiction” to 
review the Commission’s decisions imposing a fine.’* 

3) The Council may determine that the penalties for infraction of 
its regulation should be imposed by the Court itself exercising “full 
jurisdiction” within the meaning described above. If this alternative 
is adopted, the Commission presumably would act as prosecutor before 
the Court.” 

A further question arises, whether the Commission has an inde- 
pendent power to institute penalties for the violation of its own regula- 
tions or of Council regulations, without being authorized to do so by 
the Council.” The Treaty contains no express provision granting the 
Commission such power; it does accord the Commission a power 
“to ensure the application of the provisions of the Treaty and of the 
provisions enacted by the institutions of the Community in pursuance 
thereof” as well as “a power of decision of its own” but only “under 
the conditions laid down in this Treaty.”** The Commission, composed 
of appointed and independent administrators, is conceived of predom- 
inantly as an “executive” and not a “law-making” institution. It is, 
therefore, doubtful whether the Treaty could and should be inter- 
preted so extensively as to accord the “executive” an implied inde- 
pendent power to prescribe penalties. 

The Council and, in case of disagreement, the Community Court 
will provide authoritative answers to these problems of Treaty inter- 
pretation. But it may be safely concluded that the Council has the 
power to prescribe penalties for violation of any of its regulations 
and to authorize either the Commission or the Court to impose such 
penalties. 

It has been suggested that in the antitrust field at any rate the 
Community Court exercising “full jurisdiction,” rather than the Com- 





18a [1960] Journal Officiel 1121, at 1125-1126. 

20 Daig, Arcu. p. 6. R. 185. 

*1 The conferral of such broad discretionary law-making powers, which are ordinar- 
ily within the competence of the legislator, on the executive may also create difficulties 
with regard to the constitutionality of such acts under the constitutions of the Member 
States. This question has already been raised with regard to a regulation issued by 
the Commission of the European Atomic Energy Community. See Everling, Die ersten 
Rechtsetzungsakte der Organe der Europdischen Gemeinschaften, 14 BrTriess-BERATER 
52 (1959) No. 2, and Meibom, Die Rechtsetzung durch die Organe der Europiischen 
Gemeinschaften, 14 Brtriess-BERATER 127 (1959) No. 4. 

The E.E.C. Council Regulations Nos. 3 and 4 concerning the social security of migrant 
workers [1958], Journal Officiel 561, 597, have been said to raise questions of constitu- 
tionality in France. 
#2 Art. 155 para. 3. 
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mission, should have the original authority to impose penalties because 
the Court’s procedures more effectively safeguard rights of the affected 
enterprises.” Under certain circumstances an enterprise may prefer, 
however, to “accept” a penalty imposed by the Commission rather than 
to face the publicity of a public proceeding before the Court, particu- 
larly since the Commission may be more indulgent than the Court. 










2. COLLECTION OF MONETARY OBLIGATIONS 






Only those administrative acts which create monetary obligations 
are enforceable against an enterprise in the territories of the Member 
States under an express provision of the E.E.C. Treaty. These acts 
include Council or Commission decisions creating monetary obliga- 
tions or imposing fines for the violation of administrative acts.”* These 
decisions as well as money judgments of the Community Court are 
enforceable in the Member States.*° Domestic’ authorities in the Mem- 
ber State where execution takes place are authorized by the Treaty 
only to require verification of the authenticity of the document con- 
taining the decision or judgment. Once the document is verified they 
must grant execution in accordance with their own rules of civil pro- 
cedure.** Thus, the enforcement of judgments of the Community 
Court is quite different and substantially easier than the enforcement 
of foreign judgments. National courts cannot examine whether the 
Community Court had jurisdiction, whether, on the merits, the Com- 
munity law was correctly applied, or whether the enforcement would 
be contrary to the “public policy” of the forum.” A collateral attack 
on Community acts or judgments therefore is not possible in the course 
of the enforcement procedure. Only the Community Court may sus- 
pend execution. , 









































*3 Nebolsine et al., The “Right of Defense” in the Control of Restrictive Practices 
under the European Community Treaties, 8 AM. J. Comp. L. 433 at 461 (1959). 

24Under the E.C.S.C. Treaty pecuniary obligations other than fines were imposed 
upon enterprises, for instance by decisions setting forth the contributions to be made 
by enterprises to the compensation scheme for scrap iron. See E.C.S.C., HicH Autuority, 
SEVENTH GENERAL REPORT ON THE ACTIVITIES OF THE COMMUNITY 88-94 (1959). 

°5 Arts. 192 and 187. 

*6 For a discussion of the applicable national law, see OstERHELD, Diz VoLLstRECKUNG 
vON ENTSCHEIDUNGEN DER E.G.K.S. 1n DER BUNDESREPUBLIK DeutscHLANp 70-84 (1954). 

27 This procedure can be explained by the fact that the Community Court is not 
regarded as a “foreign court” in the Member States. See MatuijseN, Le Droit bE LA 
CoMMUNAUTE EuROPEENNE DU CHARBON ET DE L’ActER 97 (1958). The requirement 
of verification of the authenticity can thus not even be assimilated to an exequatur pro- 
ceeding. See Dumon and Rigaux, La Cour de Justice des Communautés Européennes 
et les quridictions des Etats membres, 19 ANNALES DE Droit ET DE SCIENCES POLITIQUES 
7, at 21 (1959). For the competence of German courts to go behind an ordinary 
foreign judgment, see Zivilprozessordnung (ZPO) § 328; it might also be said that 
German courts would not be able to go behind a Community judgment even absent 
the express provision of art. 192 of the Treaty, on the ground that the Community 
Court is not a “foreign” court but a supranational court for purposes of ZPO § 328. 
Cf. in a different context, OsTERHELD, op. cit., supra note 26, at 73, n. 258. 
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II]. LEGAL REDRESS OF ENTERPRISES AGAINST 
ADMINISTRATIVE ACTS 


A. Suir FoR ANNULMENT IN THE COMMUNITY CouRT OF JUSTICE 


The Community Court of Justice has a greatly diversified jurisdic- 
tion, and functions as a common institution for all three Communities. 
It has succeeded the Court of the Coal-Steel Community, which existed 
from 1952 to 1958 and developed a sizable body of jurisprudence. For 
most practical purposes the new Court is a continuation of the Coal- 
Steel Community Court to which new jurisdictional powers have been 
given by the E.E.C. and Euratom Treaties. 

The experience with the Coal-Steel Community Treaty has shown 
that from the viewpoint of an enterprise the most important aspect 
of the jurisdiction of the Court is its power to review and annul admin- 
istrative acts rendered by the institutions. This will no doubt also be 
the case under the E.E.C. Treaty; one must keep in mind, however, 
that since the E.E.C. Treaty contains fewer rules directly applicable 
to enterprises, there will be fewer occasions for enterprises to appeal 
to the Court in the earlier stages of the Community at any rate and 
pending the issuance of regulations by the Community institutions. 


1. THE ENTERPRISE AS PARTY BEFORE THE COMMUNITY COURT 


The question of who may bring an appeal before the Court has been 
of importance in the Coal-Steel Community, since there the right 
to appeal is limited to coal and steel producers, while certain distribu- 
tors and buyers of coal and steel are able to sue in special circumstances 
only.** A much disputed question was the extent to which “outsiders,” 
such as industrial users of coal and steel or labor groups, would have 
access to the Court. In one case the Court refused to consider an appeal 
from an association of coal consumers.” 

This problem does not exist under the E.E.C. Treaty. The right to 
appeal under the E.E.C. Treaty is granted under specified circum- 


*SE.C.S.C. Treaty arts. 33 and 65-66 in connection with art. 80 and art. 63(2)(b). 
See joint cases 7-54 and 9-54, Sammlung der Rechtsprechung des Gerichtshofes [here- 
inafter cited as Sammlung], Vol. II, 53 and case 2-56, Sammlung, Vol. III, 9, at 36. 

*°Joint cases 8-54 and 10-54, Sammlung, Vol. II, 155 at 184. STEINDORFF, Diz 
NICHTIGKEITSKLAGE 1M RECHT DER EuROPAISCHEN GEMEINscHAFT FUR KOHLE UND STAHL 
50-52, 127-129 (1952), who pleads for an application by analogy of the exceptions of 
arts. 65 and 63 of the E.C.S.C. Treaty to all “outsiders” who are affected; Mucn, Diz 
AMTSHAFTUNG IM RECHT DER EurRoPAISCHEN GEMEINSCHAFT FUR KoHLE UND STAHL 93 
(1952), however, believes that “outsiders” have no enforceable claim for damages 
against the Community arising out of the latter’s administrative acts. See Schiile, 
Grenzen der Klagebefugnis vor dem Gerichtshof der Montanunion, 16 ZetrscHRIFT 
FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 227 (1955-56). Steindorff, 
Montanfremde Unternehmen in der Europiischen Gemeinschaft fiir Kohle und Stahl, 
8 JurisrENzEITUNG 718 (1953). 
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stances to “any natural or legal person,”*® obviously because the Com- 
munity may affect almost any person or any type of enterprise within 
its jurisdiction.” This right does not depend on any specific legal status, 
nationality, or type of activity of the plaintiff enterprise. Thus the 
Court will be open to American citizens or companies organized in 
the United States or to foreign companies controlled by American 
capital if the rights or interests of such citizens or companies are 
affected in a manner specified in the Treaty. 

There is reason to assume that the Court will interpret liberally the 
provisions governing access to the Court. This expectation is supported 
by the clause of the Treaty, referred to above in the introduction to 
this article, which is called the “Magna Charta” of the Court; it charges 
the Court with the duty of ensuring “observance of law and justice 
in the interpretation and application” of the Treaty.** This expectation 
is also encouraged by the constitutional requirement of broad access to 
legal remedies inherent in any democratic system of government under 
law.** 


2. ADMINISTRATIVE ACTS SUBJECT TO APPEAL 


Since the object of legal redress is the protection of rights, an enter- 
prise may appeal against regulations and decisions but not against 
recommendations or opinions which are not binding and therefore 
in law cannot affect rights. 


3. GROUNDS OF APPEAL AGAINST ADMINISTRATIVE ACTS 


If, for example, an enterprise applies for exemption from the anti- 
trust provisions and the application is denied, on what grounds can 
an appeal be taken to the Court ?** The Treaty provides four grounds of 
appeal.*° 

1) The first ground is “incompetence” which consists of an action 
by a Community institution “outside the defined limits of [its] legal 
power,”*’ and may perhaps be analogized to the concept of ultra vires.* 


80 Art. 173. 

81 Cf. Pinay, La Cour de Justice des Communautés Européennes, 1959 Revue pu 
Marcué Commun 138, at 143 (No. 12). 

82 Art. 164; Daig, Arcu. p. 6. R. supra note 19, at 150-154. 

83 The concept of “Rechtsstaatlichkeit.” E.g., German Grundgesetz art. 19; cf. also 
in a different context Everling, supra note 21, at 55, and Meibom, zd. at 131. 

84 See note 68 infra concerning appeals against non-binding acts which are, in fact 
“disguised decisions.” Daig, Die Rechtsprechung des Gerichtshofes der Europdischen 
Gemeinschaft fiir Kohle und Stahl in den Jahren 1956-1957, 13 JurtstENZEITUNG 
204-205 (1958). 

35 It is assumed here that in regulations to be issued under art. 87 the Council will 
charge the Commission with the task to’pass upon such application in the first instance. 

36 Art. 173. 

( VALENTINE, THE Court OF JUSTICE OF THE EUROPEAN CoAL AND STEEL COMMUNITY 
71 (1954). 

38 For instance, the plaintiff argued the High Authority’s incompetence in the E.C.S.C. 
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2) The second ground for appeal is the violation of a substantial 
procedural requirement, such as the failure to adopt the administra- 
tive act by the requisite number of votes, the failure to comply with 
requirements of publication or consultation with other bodies (such 
as the Economic and Social Committee), or the failure to give sufficient 
reasons for the act.** These requirements are based on express provi- 
sions of the Treaty. However, this ground of appeal may possibly be 
available not only in case of a violation of a procedural requirement 
set forth in the Treaty (i.e., “statutory requirement”), but also in case 
of a violation of a procedural requirement to which the administrative 
act is “inherently [subject] from its nature,”*° a concept which has its 
American analogy in the notions of “due process” and “fair play.”** 
It may well be that, should the competent institution refuse an appli- 
cation for exemption from the antitrust provisions without according 
an opportunity to the applicant enterprise to present evidence, the 
decision will be subject to annulment because of a defect in form even 
though the Treaty and all applicable regulations are silent on the 
point.** 

3) The third ground, violation of the Treaty, serves to contest the 
administrative act because of an incorrect interpretation of the Treaty 
or “of any legal provision relating to its application,” such as a regula- 
tion, or because of a complete absence of facts to support the act.** 
Violation of the Treaty has been argued extensively in many cases 
involving the Coal-Steel Treaty and the Court has developed a sizable 
body of law.** 





case 8-55, Sammlung, Vol. II, 197, at 228, 307-314, but the Court rejected this alleged 
ground. 

89In E.C.S.C. case 6-54 plaintiff charged that the High Authority’s decision was 
not based on sufficient reasons as required by arts. 5 and 15 of the E.C.S.C. Treaty. 
The Court held that the reasons given were sufficient. Sammlung, Vol. I, 213, at 232- 
233; a similar allegation in E.C.S.C. case 2-56 was rejected by the Court on the 
ground that the High Authority was not bound to meet all possible arguments in its 
reasons, but need only state the factual and legal considerations on which it bases 
its decision. Sammlung, Vol. III, 9, at 37-38. Finally, in the more recent E.C.S.C. 
case 9-56 the Court held that the recital of reasons in two short paragraphs did not 
constitute compliance with the requirement to give reasons; having found, inter alia, 
that the lack of sufficient reasons constituted a major violation of procedure, the 
Court annulled the High Authority’s decision. Sammlung, Vol. IV, 9, at 28-31. The 
requirement to give reasons for regulations, directives, and decisions is contained in 
EE.C. Treaty, art. 190. 

40 VALENTINE, OP. cit. supra note 37, at 72. 

*. Cf. Administrative Procedure Act 4(b), 5 U.S.C. § 1004 (1958); F.C.C. v. Pots- 
ville Broadcasting Co., 309 U.S. 134, at 143 (1939). 

*2 Cf. Nebolsine, 8 AM. J. Comp. L. supra note 23, at 462. 

43 Cf. the excellent analysis by SrEInporFF, op. cit. supra note 29, at 130-131, with 
regard to the E.C.S.C. as well as his comparative analysis of French law, id. at 55-76. 
See also case 6-54, Sammlung, Vol. I, 213, at 235-236. 

**In case 2-56, Sammlung, Vol. III, 9, at 38 the Court had to decide whether the 
High Authority’s reference to the general principles of E.C.S.C. Treaty art. 4 in 
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4) Finally, an administrative act may be attacked for détournement 
de pouvoir, best translated as “misapplication of power,” which results 
whenever an organ has exercized its power to achieve an end not 
envisioned in the grant of power. Although alleged in several Coal- 
Steel cases,*” thus far the Court has not relied on it as a basis for 
annulment.” 

These grounds for appeal are modeled on those of French adminis- 
trative law in which they are known collectively as appeals for exces 
de pouvoir,” that is, appeals to prevent governmental agencies from 
exceeding their powers. They show considerable similarity to the ad- 
ministrative law of the other Member States** and even of England 
and the United States. Belgian and Luxembourgian administrative 
laws in this area are almost exactly like the French.” The Italian 
law provides for similar grounds of appeal with the difference that 
détournement or sviamento di potere, is not an independent ground 
for appeal but may be asserted only in support of one of the other 
grounds of appeal—for example, violation of law—which are collec- 
tively known as eccesso di potere.*’ Détournement is an independent 


ground for appeal under Dutch law together with the other three 
grounds included in the E.E.C. Treaty." German law, finally, recog- 





applying and interpreting the anti-cartel provisions of the Treaty constituted a viola- 
tion of the Treaty. The Court held that the High Authority did not violate the Treaty 
by interpreting the specific prohibition against discrimination of art. 65 in conformity 
with the general principles of art. 4. 7d. at 44, 45. Any other interpretation would 
have led the Court to the untenable proposition that some parts of the Treaty are 
contrary to other parts of the Treaty. Daig, Die Rechtsprechung des Gerichtshofes der 
Europdischen Gemeinschaft fiir Kohle und Stahl in den Jahren 1956 und 1957, \3 
JURISTENZEITUNG 238 at 239. On the other hand, the Court annulled the High Author- 
ity’s decision concerning price publication because it was based on an incorrect inter- 
pretation of E.C.S.C. Treaty art. 60 (case 1-54, Sammlung, Vol. I, at 23-33); the 
Court also annulled the decision involved in case 9-56, Sammlung, Vol. IV, 9, at 
32-33, inter alia, because the High Authority had violated arts. 5 and 47 of the 
E.C.S.C. Treaty by not publishing certain information and data as it was required 
to publish. For a discussion of cases 1-54 and 2-56 see Stein, The Court of Justice of 
the European Coal and Steel Community: 1954-1957, 51 Am. J. Int’L. L. 821, at 821- 
824 and 828-829 (1957) and Stein, The European Coal and Steel Community: The 
Beginning of its Judicial Process, 55 Cotum. L. Rev. 985 (1955). 

#5 E.g., cases 1-54, 6-54, 8-55, 9-55. See Stein, articles cited in note 44 supra. 

46 See text at notes 54-56 infra for discussion of case 9-56 and 10-56, Sammlung, 
Vol. IV, 9, at 34-47 and 51, at 73-85, where plaintiff charging détournement de pouvoir 
prevailed. 

47 STEINDORFF, OP. cit. supra note 29, at 53-83 and literature cited there. 

48 With regard to the E.E.C. Treaty see Erlauterungen der Bundesregierung zum 
Vertrag zur Grtindung der Europiiischen Wirtschaftsgemeinschaft, HAaNDBUCH FUR 
EvropaAiscue Wirtscuart I/Teil A/30 at 77, where it is said that the grounds of 
appeal of art. 173 are the same as in German constitutional and administrative law. 
Cf. Daig, Arcu. p.6.R. supra note 19, at 173-174. 

49 Wicny, Droir ApMINistraTIF 371-375 (1953). Lievens, The Conseil d’Etat in 
Belgium, 7 Am. J. Comp. L. 572, at 586, 587 (1958). 

50 MaTHIJSEN, Le Droit pE La CoMMUNAUTE EUROPEENNE DU CHARBON ET DE L’ACIER 
119 (1958). 

517d, at 120. 
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nizes as grounds for appeal the administrator’s incompetence to act, 
the violation of statutory procedural requirements, and violation of 
law,” as well as misapplication of power which is understood in very 
much the same way as the French détournement de pouvoir.”* In those 
cases under the Coal-Steel Treaty where the ground of détournement 
was pressed, the Court tended to employ the French definition of the 
term. In one case, the plaintiff attacked a decision of the High Au- 
thority establishing a subsidiary organ on the ground of détournement 
de pouvoir. The Court upheld the plaintiff and annulled the decision 
primarily because of an unlawful delegation of power.** The Court 
intimated that the Treaty had been violated since “the guarantee of 
the balance of power” among the institutions had been upset by the 
unlawful delegation of power by the Authority to the new organ.” 
The Court did not inquire whether or not there was a détournement, 
but having found an irregularity proceeded to decree the annulment.” 

Détournement de pouvoir has also served the Court as a basis for 
broadening the right of appeal of enterprises under the Coal-Steel 
Community Treaty. 

Grounds for appeal similar to those of the E.E.C. Treaty are found 
in common law countries. Although review of administrative acts 
in England is now usually provided for in the statutes establishing 
administrative agencies—and in terms which often differ substantially 
from one statute to the next—some general observations can perhaps 
be made. English law of judicial review revolves around the question 
whether the administrative agency has “exceeded its jurisdiction.” 
Exceeding jurisdiction includes exceeding its powers (ultra vires), 
procedural defects, that is, failure to observe mandatory procedural 
requirements-or rules of “natural justice” (due process), and “error 
of law on the face of the record,” that is, violation of law.** “Abuse 
of discretion,” finally, includes the increasingly important element of 
“improper purpose” which seems to be similar to détournement de 

2] ForstHorr, LeHrpucH pes VeRWALTUNGSRECHTS 211-215, 218, 225 (7. Auflage 
1958). 

58 Lagrange in the conclusions in case 3-54, Sammlung, Vol. I, 131, at 177, 178; but 
see Laun, Bemerkungen zum freien Ermessen und zum détournement de pouvoir im 
staatlichen und im Vélkerrecht, in: MENSCH UND STAAT IN RECHT UND GESCHICHTE, 
FrstscHRiFT FUR Herpert Kraus 128, at 147, 148 (1954). 

54 Case 9-56 and 10-56, Sammlung, Vol. IV, 9, at 34-47. 

55 Case 9°56, id., at 44. As Prof. Reuter, Cours pe Droir INTERNATIONAL Pustic 142 
(1958-1959), points out, this case is especially interesting since the issue of a subsidiary 
organ brings to mind the famous case of Montpeurt of French administrative law 
(CE, 31 July 1942 [1942] Sirey, Jur. III, 37) and the Advisory Opinion of the I.C.J. 
on the Effect of awards of compensation made by the U.N. Administrative Tribunal, 
Advisory Opinion of July 13th, 1954, 1.C.J. Reports 1954, p. 47. 

56 Cf. Rivero, Le probléme de l’influence des droits internes sur la Cour de Justice 
de la C.E.C.A., (1958) Annuaire Francais vE Drorr INTERNATIONAL 295, 304-305. 

5? GRIFFITH AND STREET, PRINCIPLES OF ADMINISTRATIVE Law 212-229 (2d ed. 1957). 


*8 Td. at 212, 215, 218. 
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pouvoir in Community law. As is true of Community administrative 
law, English law grants no right of appeal when the agency can show 
that it pursued in good faith a proper as well as an improper purpose.” 
In the United States, where judicial review of federal administrative 
acts is treated as are appeals from lower courts,” judicial review of 
administrative acts may be obtained on the grounds of ultra vires, 
violation of law, disregard of the requirements of procedural due 
process, and abuse of discretion.” “Improper purpose” does not seem 
to offer a ground for review. However, because of the relatively broad 
scope of review asserted by American courts, adoption of an act for 
an “improper purpose” perhaps might be challenged as an abuse of 
discretion.” 


4. SCOPE OF THE RIGHT OF APPEAL OF ENTERPRISES 
a. Direct Appeal Against Binding Acts 


An enterprise may appeal against a decision addressed to it. In addi- 
tion, it may appeal against a decision which, although i in the form of 
a general regulation or a decision addressed ‘ ‘to another person,” is 
“of direct and specific concern” ¢o it. Thus, if an institution issues 
what purports to be a regulation, but which in fact affects a single 
enterprise only, an appeal would lie. Again, an enterprise should be 
able to appeal a decision addressed to its competitors authorizing a 
cartel agreement among them if a similar authorization has previously 
been denied to it, but there may be some question whether the lan- 
guage of the Treaty permits such appeal. If such appeal does not lie, 
the only recourse remaining to the enterprise would be to re-submit 
its application for an authorization to the Commission with a view to 
appealing a second denial to the Court. Thus defined, the right of 





59 Cases 1-54 and 2-54, Sammlung, Vol. I, 7, at 34 and 79, at 111; case 8-55, 
Sammlung, Vol. II, 197, at 314-319; cf. Westminster Corp. v. L.N.W. Ry., [1905] 
A.C. 426; Municipal Council of Sydney v. Campbell, [1925] A.C. 338. 

80 ScHwaRTZ, AMERICAN ADMINISTRATIVE Law 109 (1950). 

817d. at 113; cf. also SremnporFr, op. cit. supra note 29, at 90 and 95-96. Adminis- 
trative Procedure Act § 9(e), 5 U.S.C. § 1009 (1958). 

62 The “Hoover Commission” recommended that the scope of review should be 
broadened to permit the courts to reverse for “unwarranted exercise” of discretion. 
This was intended to permit review where it was alleged that agency ‘action was 
taken for an improper purpose. Report on Legal Services and Procedures of USS. 
Commission on Organization of the Executive Branch of the Government (1953-1955) 
215-217. 

88 Art. 173, para. 2. Cf. the French text: “. .. les décisions qui, bien que prises 
sous l’apparence d’un réglement ou d’une décision addressée 4 une autre personne, 
la concernant directement et individuellement.” The German text: “. . . Entschei- 
dungen. . . , die, obwohl sie als Verordnung oder als cine an eine andere Person 
gerichtete Entscheidung ergangen sind, sie unmittelbar und individuell betreffen.” 


[Emphasis added.] 
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appeal is narrower than that granted under the Coal-Steel Community 
Treaty.” 

The language of the E.E.C. Treaty seems to exclude an appeal 
against regulations except where they affect a single enterprise. Nor 
does it allow an appeal against a decision or a directive addressed to 
a Member State which will cause the latter to take administrative or 
legislative action against an enterprise. If an enterprise has no way in 
national courts to restrain its national government from complying 
with an illegal Community directive and if it is barred from an appeal 
to the Community Court, it will be without any remedy. As is true 
of American courts which refuse to review administrative action 
where the plaintiff is “anyone who asserts no more than his interest 
as a member of the public”®’ (absent a “case or controversy”), the 
Treaty understandably seeks to exclude appeals based on insubstantial 
and remote interests. A problem might arise, however, of reconciling 
the requirement contained, for instance, in the German constitution 
that legal redress must be available against every administrative act 
with the necessity of avoiding abuse of the judicial process. The Court 
may in due course define “direct and specific concern” of enterprises 
claiming the right of appeal. It is difficult to foresee whether the Court 
will be able to elevate the concept of “direct and specific concern” to a 
general test by which it would measure the right of appeal in those 
cases where such right is claimed by an enterprise but is not expressly 
accorded in the Treaty. From the viewpoint of an enterprise it would 
certainly be more desirable to permit it to appeal whenever its interests 
were directly affected than to limit arbitrarily the right of appeal to 
appeals against specified administrative acts.” 


*%E.CS.C. Treaty art. 33 grants enterprises a right of appeal not only against 
decisions addressed to them and against “general decisions” (i.e., decisions pur- 
porting to contain general rules roughly comparable to regulations under the E.E.C. 
Treaty) which are “concealed decisions” but also against “recommendations” (com- 
parable to directives under the E.E.C. Treaty) and “general decisions” in which a 
détournement de pouvoir was committed against the enterprise. 

85 SCHWARTZ, FRENCH ADMINISTRATIVE LAW AND THE CoMMoNn Law Wortp 191 
(1954); cf. GeLLHORN AND Bysz, ADMINISTRATIVE Law, Cases AND CoMMENTS 204-242 
(1954). 

® German Grundgesetz art. 19(4). 

67 An attempt to arrive at a general test of “interest” was made under the E.C.S.C. 
Treaty for the purpose of resolving the difficult question of whether a given adminis- 
trative act was “individual” or “general” in character and thus did or did not entitle 
enterprises to appeal. Such a test has been urged repeatedly by writers (Rivero, supra 
note 56, No. 14 at 302; Steindorff, Die Europdischen Gemeinschaften in der Rechtspre- 
chung, 8 Arcuiv pes VOLKERRECHTS 50, at 66 (1959); Court Advocate Romer in cases 
754 and 9-54, Sammlung, Vol. II, 105, at 111 and 120-127. Court Advocate Lagrange 
in case 8-55, id., 231, at 248 and in case 15-57, id., Vol. IV, 205, at 211), and in at 
least one case the E.C.S.C. Court seemed to have accepted this test (case 7-54 and 9- 
54, Sammlung, Vol. II, 53, at 84). Cf. also Belgium, Conseil d’Etat, 8 juin 1951, 5-6 
Recueil de Jurisprudence du Droit Administratif 281; Lievens, AM. J. Comp. L. supra 
note 49, at 585; Laupapére, Trarré ELéMENTAIRE DE Droit ApMINisTRATIF Nos. 635-643, 
623, 626 and 629; ForstHorFr, op. cit. supra note 52, at 501. 
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b. Collateral Attack Against Regulations 


An appeal must be brought within two months from the date of the 
publication of the regulation in the official journal of the Communities, 
or from communication of the directive or decision to the addressee, 
or, absent such communication, from the day the addressee obtained 
knowledge of the act. Since regulations are in the nature of general 
laws, it may be impossible to determine within two months whether 
an enterprise is “affected” in the sense that permits it to appeal. For 
this reason the Treaty provides that whenever a regulation becomes 
the subject of a dispute in any legal proceeding, any party may ques. 
tion its validity on any ground on which the regulation could have 
been attacked directly, regardless of the lapse of time since its publica. 
tion.” It may well be that this broad right of “indirect appeal” will 
be used as a substitute for direct appeals against regulations which 
enterprises may not be permitted to bring. Despite the specific Treaty 
language, an effort might also be made to make “indirect appeals” 
available not only against regulations but against other acts as well in 
order to create legal protection against acts which cannot be attacked 
directly.” 

The Court is not given the power to annul an indirectly contested 
regulation. It is merely authorized to hold it “inapplicable.” It has 
been argued, however, that the result will be essentially the same be- 
cause Community institutions as well as national courts are bound to 
comply with the legal interpretations rendered by the Court.” 


c. Appeal Against Decisions “Disguised” as Recommendations or 
Opinions 


A recommendation or opinion, although not binding and not appeal- 
able, may in effect reflect a policy which the Community institution 
has adopted and will enforce by means of binding administrative acts, 
for example, if the recommendation or opinion is not heeded. For 
purposes of legal certainty and commercial security, an enterprise may 
therefore desire a determination of the legality of the position taken 
by the institution in the recommendation or opinion. 


68 Art. 184. The E.C.S.C. Treaty recognizes such an indirect appeal against general 
decisions in appeals against fines only. E.C.S.C. Treaty art. 36 para. 3. Cf. case 9-56, 
Sammlung, Vol. IV, 9, at 25-28. 

6° Daig (ArcH. p. 6. R. supra note 19, at 177) seems to favor extending availability 
of the indirect appeal beyond the language of art. 284, which limits it to regulations, 
to all other acts of the Community organs, where the time limitation for the bringing 
of a direct appeal has run. He argues that the indirect appeal is designed to broaden 
the available legal protection rather than merely provide for special situations. 

70 Jt is argued further that the Court may also adjudicate which parts of the regu- 
lation are to remain in force, a competence which the Treaty confers on the Court 
expressly only in the case of annulment of regulations on direct appeal. /bid. 
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Several situations of this kind seem possible. For example, the Com- 
mission might address a recommendation to an enterprise to desist 
from what it considers dumping practices. The enterprise knows that 
if it disobeys, the Commission may authorize “the Member State in- 
jured” to take “protective measures” defined by the Commission.” 
Or, the Community institution for reasons of its own might choose 
to recommend action in the antitrust field which it has the authority 
to make obligatory by a binding appealable decision. 

In several cases arising under the Coal-Steel Community Treaty, it 
was argued that the Court could not consider an appeal because the 
contested act of the Community institution was not binding. The 
Court has held, however, that acts will be considered binding and thus 
appealable (“disguised decisions”) if they contain provisions which 
can be applied. In other words, where the High Authority had made 
abundantly clear in administrative acts what position it would take, 
should stated conditions later obtain, those acts were considered appeal- 
able. In several cases the Court, following this reasoning, has found 
acts appealable. On the other hand it refused to entertain an appeal 
against an “opinion” in which the High Authority took a negative 
view of certain investment plans of a steel producer. The Court did 
so despite the fact that the “opinion” had grave economic consequences 
for the enterprise concerned and was thought by some to contain a 
clearly implied threat of sanctions. In this case the Court stressed the 
fact that the “opinion” did not impose any legal obligations on the 
enterprise.’” It is interesting to compare this latter approach with the 
recent judgment of a U.S. District Court. It held a “report” by the 
Interstate Commerce Commission reviewable because of its “immediate 
and practical impact” on the enterprise concerned.” 

The E.E.C. Treaty provides expressly that only “acts other than rec- 
ommendations or opinions” are subject to judicial review."* However, 
this provision was hardly intended to exclude appeals against such 





"1 Art. 91(1). It could possibly be argued on the basis of the general Treaty frame- 
work that under this article the Commission may address a recommendation to a 
Member State only rather than to an enterprise. 

™ Case 8-55, Sammlung, Vol. II, 197, at 224 and conclusions of Advocate General 
Lagrange id. 231, at 245; case 9-55, id. 331, at 363; joint cases 7-56 and 3-57 to 7-57, 
Sammlung, Vol. III, 83, at 115-116; joint cases 1-57 and 14-57, id., 213, at 234-235. 
See a comment by Jerusalem, Die Rechtslage der Unternehmen in der Montanunion, 11 
Neve JuristiscHE WocHeENscurirt 410 (1958); MaTHiysEN, op. cit. supra note 50, at 
60-62. Cf. Bebr, The Development of a Community Law by the Court of the European 
Coal and Steel Community, 42 Munn. L. Rev. 845, at 869 (1958) on extensive interpre- 
tation of what is an appealable “individual decision” under the E.C.S.C. Treaty. 

*8 Garden City Floral v. United States (D. C. Mont.), 143 F. Supp. 609, at 611 
(1956) relying on Frozen Food Express v. United States, 351 U.S. 40, at 43-44 (1956), 
involving a determination of “agricultural commodities” within the meaning of 
§ 203(b) (6) of the Interstate Commerce Act. 

™E EC, art. 173. Cf. E.C.S.C. art 33. For a definition of “recommendations” in the 
E.CS.C. Treaty see art. 14. 
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recommendations and opinions which are in fact “disguised decisions,” 
since decisions remain decisions regardless of the form in which they 
are issued.” 

A different situation may arise where the Commission renders an 
unfavorable opinion with regard to a project which forms the basis 
for an application by an enterprise for a loan from the European 
Investment Bank. In such event the Board of Directors may grant a 
loan by a unanimous vote only, which means that the opinion may 
prejudice the applicant in a very real sense."* This case may be distin- 
guished on the ground that a grant of a loan is a privilege rather than 
a right or legally protected interest. Thus, an enterprise would not have 
a legal remedy against an unfavorable opinion of the Commission even 
if in fact the opinion was the cause of the denial of the application by 
the Board of Directors of the Bank. Nor would the enterprise have 
recourse to the Court against the negative decision of the Board of 
Directors."’ 


d. “Unclassified” Acts 


Closely connected with the last problem is the question of the ap- 
pealability of Community acts “other than recommendations or opin- 
ions” which do not fit the categories of “regulation,” “directive,” or 
“decision.” Although in many cases it may be possible to draw anal- 
ogies to these categories, it may be difficult to do so in some. In 
numerous cases the Treaty provides that the Council or Commission 
is to “authorize,” “approve,” “decide,” “provide,” “lay down rules,” or 
“adopt measures” without specifying the form of the administrative 
act.* Again, the Treaty authorizes the Council to conclude interna- 
tional agreements on behalf of the Community without specifying 
the form of the act by which the Council gives final approval to such 
agreements.” 

The problem is twofold: Is the Community free to choose any form 
where the Treaty does not specify the type of act and, secondly, how 
does this affect an enterprise’s right of appeal? Only the second phase 


75 See note 72 supra, particularly cases 8-55 and 9-55. 

76 Protocol on the Statute of the European Investment Bank art. 21(6). 

77 The conclusions of the Board of Directors may only be contested by Member States 
or the Commission and only on the ground of infringement of specified procedural re- 
quirements. Art. 180(c). 

78 Everling, Berriess-BERATER supra note 21, at 52, footnotes 18, 19. Art. 51 provides 
that the Council shall “adopt . . . measures” in the field of social security for mi- 
grant workers. The Council enacted two regulations on the basis of this article: Regu- 
lations Nos. 3 and 4 [1958] Journal Officiel 561, 597. 

78 Art. 228 and art. 238. Daig, Arcn. p. 6. R. supra note 19, at 167, recognizes the 
possibility of an appeal against such acts of approval under art. 173 but doubts whether 
this was intended. It seems that appealability of such acts of approval merely depends 
on whether they can be assimilated to other binding Community acts and appealed on 
the same conditions. 
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of the problem, that is the enterprise’s right to appeal against “un- 
classified acts,” will be mentioned here.”* It will be recalled that the 
right of appeal is given in general terms with regard to “acts other 
than recommendations or opinions.” The use of such a broad term 
without a defined meaning should be a sufficient basis to allow appeals 
against those acts of the Council or the Commission which do not fit 
the above categories but require judicial control because of their legal 
impact on the enterprise. 


5. THE SUIT FOR INACTION 


Since the Treaty requires the Community to exercise certain powers, 
a provision had to be included whereby the Council and the Commis- 
sion may be compelled to act when they fail to exercise their powers. 
This type of suit is familiar to the common lawyer in the form of a 
mandamus proceeding whereby an official may be compelled to per- 
form a statutory duty or to exercise a discretionary power but not to 
exercise such power in any particular manner.” In the E.E.C. the legal 
means for compelling such action is the suit for inaction. Its scope is 
wider than that of a similar suit under the Coal-Steel Community 
Treaty.” 


In order to institute such an action, the enterprise must allege that 
the Community institution has failed to address a decision to it (“an 
act other than a recommendation or an opinion”) and that the inaction 
is in violation of the Treaty. Thus, after the Council has issued the 
regulations implementing the antitrust provisions as envisaged in the 
Treaty, an enterprise, relying on the regulations, would be able to sue 
if the Commission should fail to act on its application for exemption 
from the antitrust provisions.*” Two observations must be made in this 


74 The choice of the form of an act is discussed in Stein, “The New Institutions,” 
Vol. I, Chapter II, Stern-NicHotson, op. cit. introductory note supra. 

8° GRIFFITH AND STREET, Op. cit. supra note 57, at 233-236; cf. Wade, The Courts 
and the Administrative Process, 63 Law Q. Rev. 164 at 170 (1947); Reg. v. Belfast 
Corp., 1954 N.I. Rep. 122 at 125-126. American cases are collected in GELLHORN AND 
Byse, op. cit. supra note 65, at 379-424. Two recent New York cases are fairly repre- 
sentative of the American position. In Berger v. Dumper, 160 N.Y.S. 2d. 530 (1957), 
and in Corrigan v. Jansen, 173 N.Y.S. 2d. 894 (1958), the applications for mandamus 
were dismissed because the defendants had neither failed to act in violation of a duty 
imposed by law nor had made an “arbitrary, unreasonable or capricious” use of their 
discretionary power. Corrigan case at 897. 

*! Art. 175, The E.C.S.C. Treaty regards the suit for inaction merely as a particular 
aspect of the suit for annulment. It is likened to an appeal for the annulment of an 
“implied negative decision.” E.C.S.C. Treaty art. 35. Daig, JurisTENZEITUNG supra 
note 34, 204 at 206-207. The E.E.C. Treaty provides for two separate actions. As a 
result, the scope of the suit for inaction under that Treaty cannot be determined by 
analogies to the suit for annulment. Daig, Arcn. p. 6. R. supra note 19, at 178. See also 
the appeal lodged recently by the Chambre Syndicale de la Sidérurgie Frangaise in 
[1959] Journal Officiel 683. 

*It is assumed for the purpose of this illustration that in the regulations which the 
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context. First, the language of the Treaty is specific enough to exclude 
a suit by the enterprise for a failure of the institution to address a 
decision to another enterprise or to a Member State, or to issue a direc- 
tive or a regulation. Such a suit is reserved to the Member States only, 
Secondly, of the four grounds enumerated above on which appeal can 
be taken against an administrative act, “violation of the Treaty” seems 
to be the only ground on which a suit for inaction may be instituted, 

Yet, there are cases where choice by the Commission of a recommen- 
dation (or opinion) rather than a decision would not of itself consti- 
tute a violation of the Treaty. In making this choice, the Commission 
may nevertheless be guided by improper motives. Thus, while an enter- 
prise may not be able to sue for annulment of the opinion (since it is 
a non-binding act), it is arguable that it should be able to bring what 
would amount to a suit for inaction (for failure to issue a decision) 
by urging that the choice of the opinion constituted a détournement 
de pouvoir. Such a right could be justified on the ground that only 
incomplete legal protection would be afforded if the Community insti- 
tutions could refuse to issue appealable acts for demonstrably improper 
motives with immunity from judicial control.” 

No remedy is available to an enterprise in the Community Court 
against a Member State which has failed to act in violation of its Treaty 
obligation. Only other Member States and the Commission are given 
the right to sue before the Community Court for a determination that 
a Member State has failed to fulfill its obligation under the Treaty; 
the enterprise concerned would therefore have to induce a government 
or the Commission to institute action on its behalf.** Nor, as shown 
above, can the enterprise bring suit for inaction in the Community 
Court against the Commission for failing to sue the Member State. 
To the extent that a remedy exists at all, it would have to be sought 
through national procedures. 


6. RELIEF IN A SUIT FOR INACTION AND APPEAL FOR ANNULMENT 


The purpose of the suit for inaction is to establish the duty of the 
institution to act. The Court therefore may determine the existence 
and timing of the duty to act but the contents of the required act must 
be left to the institution itself. Thus, in the example used earlier, the 
Court may find that the institution must act on the application for 





Council is required to issue under art. 87 the Commission will be charged with the task 
of passing upon such applications. 
83 See Daig, Arcu. p. 6. R. supra note 19, at 179. The Court will have to rule on the 
scope of the suit for inaction in joint cases 24-58 and 34-58 now pending before it. 
84 Arts. 170 and 169. Judgments rendered against Member States are not enforceable. 
These types of suits are known as Feststellungsklagen in German law since they do 
not carry any sanction. 
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authorization of a cartel agreement; the institution is left free, how- 
ever, to grant or deny the application. 

The same principle applies in appeals for annulment. The Court may 
only annul the contested Community act, but it may not substitute its 
own judgment as to the kind of act required; the institution concerned 
has the duty to substitute an appropriate act for the annulled one. 

In practice, of course, the judgment of the Court in a suit for inaction 
or on appeal will frequently indicate at least by implication the ele- 
ments of the act which the defendant institution will be required to 
issue “for the implementation of the judgment.”*° 

Claims for damages against the Community arising from the act 
annulled by the Court are not affected by the judgment of annulment 
but may be pressed against the Community in a separate action.” 


7. THE SCOPE OF REVIEW BY THE COURT 


The Coal-Steel Community Treaty provides that the Court may not 
review “the High Authority’s evaluation of the situation, based on 
economic facts and circumstances,” which led to the administrative 
act, unless détournement de pouvoir or clear misinterpretation of the 
Treaty law is alleged. Only in such circumstances was the Court au- 
thorized to examine, for instance, whether the decision of the High 
Authority to fix maximum coal prices was warranted economically.” 
An express limitation of this type was not included in the E.E.C. 
Treaty which is, indeed, wholly silent on the point. 

The question thus arises whether the Court—for instance in review- 
ing a decision denying an application for exemption from the cartel 
provisions—is free to inquire whether the institution has evaluated 
correctly the economic circumstances and conditions, or whether it 
must accept the economic conclusions of the institution and is limited 
to a review of the legality of the decision. The lack of an express 
authorization, such as was included in the Coal-Steel Treaty, might be 
interpreted as barring the Court from any review of the economic 
conclusions; or, at the least, it might be taken to indicate that the 
power of the Court to review conclusions is limited. On the other hand, 
it appears fairly clear that the absence of an express provision should 
not be interpreted as depriving the Court of any and all power to 
review economic conclusions. The Court must be free—as it is under 
the Coal-Steel Community Treaty—to review such conclusions where 
the subjective motivation of the administrator is an issue determina- 
tive of the legality of this act, that is, when the administrative act is 


“> Arts. 176 para. 1, 174, 175 para. 1. 

** Arts. 176 para. 2 and 215. 

*E.C.S.C. art. 33 para. 1. Case 6-54, Sammlung, Vol. I, 213, at 235-236. See Matthies, 
Zur Nachpriifungsbefugnis des Gerichtshofs der. Montanunion, 16 ZettscHRiFt FUR 
AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 427, at 443-450 (1955/56). 
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attacked by an allegation of détournement de pouvoir. At least in that trati 
case the Court must be able to inquire into the conclusions if it is to simi 
determine whether the administrator has applied his power to an cour 
improper end.** In those instances, of course, where the Court exer. invo. 
cises “full jurisdiction,” its right with respect to the review of facts unde 
and economic conclusions is in no way limited. rend 
In this context, English and American parallels are of interest. In of th 
English courts, as in the Community Court, the scope of review ex- TI 
tends merely to testing the legality of administrative acts. As a result, or of 
an administrative decision unsupported by any facts whatsoever may act a 
not be quashed on that ground; however, a total lack of facts may it co 
provide sufficient basis for quashing on other grounds, such as “error this | 
of law on the face of the record,” “bad faith,” or “unreasonableness.”® But 
In the same situation the Community Court could annul an adminis. judg: 
trative act for violation of the Treaty or perhaps also for détournement the C 
de pouvoir. Any 
The scope of judicial review in the United States is substantially the ¢ 
wider than in England or in the Community.”° On the basis of the ultin 
Administrative Procedure Act the United States Supreme Court has Cour 
held in several recent cases that, while the findings of an administrative of th 
agency are entitled to respect, “they must nevertheless be set aside to as 
when the record before a Court of Appeals clearly precludes the ... muni 
[agency’s] decision from being justified by a fair estimate of the worth “qua: 
of the testimony of witnesses or its informed judgment on matters dictic 
within its special competence or both.”** A review of this breadth could Tv 
be undertaken by the Community Court apparently only upon a show- leave: 
ing of détournement de pouvoir. it car 
a Co: 
B. Repress iv Nationa Courts to th 
1. JURISDICTIONAL LIMITATION ON NATIONAL COURTS = 
An enterprise may not seek the annulment of a Community act in of las 
national courts. The Treaty vests exclusive jurisdiction in the Com- — did p 
munity Court to review the validity of and strike down the adminis — to re: 





88 See Daig, Arcu. p. 6. R. supra note 19, at 175. Contra Bebr, The Development of a ETC. 


Community Law by the Court of the European Coal and Steel Community, 42 Muy. the Co 
L. Rev. 845, at 858, n. 80 (1958), who regards art. 172 as the only instance where the thiniets 
Court may be given an unlimited right of review. It has been suggested that the Court minich 
should be given “full jurisdiction” to review the facts in cases where an application 82 Ay 
for exemption from antitrust provisions was denied. Nebolsine, 8 Am. J. Comp. L. 433 Cy 
supra note 23, at 461. interne 

89 GRIFFITH AND STREET, OP. cit. supra note 57, at 224-225; cf. R. v. Furnished Houses (Maka 
Rent Tribunal for Paddington and St. Marylebone, Ex parte Kendal Hotels, Ltd, 4 In 
(1947) 1 All E.R. 448, 450. Cf. Re The London County Council Order 1938, (1945) Diissel 
2 All E.R. 484. the ma 

9° ScHWARTZ, Op. cit. supra note 60, at 109. to subi 


®1 Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, at 490 (1951); this test was 1958 F 
followed in N.L.R.B. v. Babcock & Wilcox Co., 351 U.S. 105, at 112 (1956), and in 
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trative acts of the Community institutions. It bars any assertion of 
similar jurisdiction by national courts. On the other hand, national 
courts are not deprived of their jurisdiction over cases which may 
involve the application of the Treaty or of a Community act. But 
under Article 177, the Community Court has exclusive jurisdiction to 
render a final and binding interpretation of the Treaty and the acts 
of the Community institutions. 

Thus, if any question concerning the interpretation of the Treaty, 
or of an act of the Community institution, or of the validity of such 
act arises in national judicial proceedings, the national court may, “if 
it considers that its judgment depends on a preliminary decision on 
this question, request the Court of Justice to give a ruling thereon.” 
But when such question arises before a national court from whose 
judgment there is no further appeal, such court is bound to refer it to 
the Community Court which renders a binding decision on the point.” 
Any move by an enterprise to attack a Community act collaterally in 
the course of a proceeding before a national court would therefore be 
ultimately determined under the Community law by the Community 
Court. This pivotal arrangement is designed to preserve the integrity 
of the Community system in relation to Member States. It is designed 
to assure the uniform interpretation of the Treaty and of the Com- 
munity acts which is necessary for the development of a uniform 
“quasi-federal” law.°* It recalls the American concept of federal juris- 
diction over “federal questions” arising in state courts. 

Two factors may limit the efficacy of this provision. Article 177 
leaves to the national court the decision whether the lawsuit before 
it can or cannot be adjudicated without reference to the Treaty or to 
a Community act. The Article does not provide for a procedure akin 
to the American writ of certiorari whereby a party to the proceeding 
could seek a determination by the Community Court. Consequently, 
while paying lip-service to the principle of Article 177, a German court 
of last resort was able to determine that the Treaty’s antitrust article 
did not apply to the case before it and that it was therefore not bound 
to refer the case to the Community Court.** While a national court 





R.T.C. v. Standard Oil Co., 355 U.S. 396, at 400-401 (1958) where it was said that 
the Court of Appeals is required to make a “fair assessment” of the record. Also Ad- 
ministrative Procedure Act, § 9(a) and (c), 5 U.S.C. § 1009 (1958). Cf. Cooper, Ad- 
ministrative Law: The “Substantial Evidence” Rule, 44 A.B.AJ. 945 (1958). 

% Art. 177. 

Cf. Morelli, La Cour de Justice des Communautés Européennes en tant que juge 
interne, 19 ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 
(Makarov-FestcaBE) 269, at 271 (1958). , 

In its judgment of October 21, 1958, the Court of Appeals (Oberlandesgericht) 
Diisseldorf held that the issue of the Treaty interpretation was only incidental to 
the main question and would not influence the decision in any way. It therefore refused 
to submit the question to the Community Court. Docket No. 2 W 47/58, reported in 
1958 EuropAiscHE WIRTSCHAFTSGEMEINSCHAFT 493 (No. 24), and 13 Berriens-BERATER 
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has undoubtedly the power to dispose of a case exclusively on what 
U.S. federal law would call “state law grounds,””’ its freedom to decide 
the case without reference to the Community Court ends when it 
begins to interpret the Treaty law.”* In the instant case, the German 
court interpreted the Treaty in order to hold it inapplicable and thus 
failed to give effect to the mandate of Article 177. It is arguable that 
a procedure of certiorari should be introduced in order to avoid such 
incorrect decisions. Although the parties do not possess the right to 
have the “Community law question” reviewed, the Commission could 
sue the Member State of the national court for violation of the Treaty, 
thus helping the Court preserve its power over the uniform develop. 
ment of Community law. 

Again, the Community Court passing upon the conformity of a 
national law with the Treaty, very likely will consider itself bound by 
the interpretation of that law as laid down by the national courts 
concerned—another factor limiting the scope of review of the Com- 
munity Court somewhat as compared with a right of review of a court 
of last resort in a unitary state.’’ It will be recalled that the United 
States Supreme Court, in passing upon the conformity of a state law 
with federal law or the federal Constitution, insists as a rule on afford- 
ing the state court concerned an opportunity to interpret the state law. 


2. SUIT FOR UNCONSTITUTIONALITY OF COMMUNITY ACTS OR OF 
NATIONAL ACTS ISSUED PURSUANT TO THE TREATY 


The question to be considered here is whether an enterprise has, as 
an alternative to a suit for annulment in the Community Court, the 
choice of attacking the Community act in national courts on the 
ground that the act (or for that matter the Treaty itself) is contrary 
to the national constitution. A somewhat different, but analogous, 
problem is whether an enterprise may attack as unconstitutional in 
national courts an act issued pursuant to the Treaty by a national 
authority. 

The question is of little interest in France, where treaties have con- 





1110 (No. 31, Nov. 10, 1958); Steindorff, ArcHiv pes VOLKERRECHTS, supra note 67, at 
50 n. 3; ef. also the decision of the Court of Zutphen (Netherlands) reported and com- 
mented on (by Steindorff) in 13 Berriess-Berater 931-933 (No. 26, Sept. 20, 1958). 

%5 Cf, Fox Films Corp. v. Muller, 296 U.S. 207 (1935); National Association for the 
Advancement of Colored People v. Alabama, ex. re/. Patterson Att’y Gen., 357 US. 
449 (1958); Minnesota v. National Tea Co. et al., 309 U.S. 551 (1940). 

86 Article 177 speaks of questions of “interpretation of Treaty.” Article 219 dealing 
with disputes settlement refers to disputes concerning “interpretations and application” 
of the Treaty. Could it be argued that, where the Treaty rule is so clear as not to re- 
quire any interpretation, reference to the Community Court is not required when such 
rule is applied in a national proceeding? But cf. 177(b) which deals with “The validity 
and interpretation” (emphasis added). 

97 Daig, Arcu. D. 6. R. supra note 19, at 155. 
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stitutional dignity and cannot be reviewed by the courts,”* in the 
Netherlands and Luxembourg, where the question was resolved by 
constitutional amendments and where courts are also precluded from 
a review for unconstitutionality,” or in Belgium, where the Constitu- 
tion is little more than an aggregate of “maxims of political morality” 
which impose no restrictions on parliamentary authority.'’’ In Ger- 
many and Italy, however, constitutionality may be raised by an indi- 
vidual or an enterprise by means of a special judicial procedure. 

An act issued by German authorities pursuant to the E.E.C. Treaty 
could be subject to an attack before the Federal Constitutional Court 
by reference from a German court on the ground that the German 
federal statute ratifying the Treaty is contrary to the Federal Consti- 
tution, but it is unlikely that such an attack would succeed.” A suc- 
cessful recourse to the Constitutional Court is even less likely if the 


*Bebr, The Relation of the European Coal and Steel Community Law to the Law 
of the Member States: A Peculiar Legal Symbiosis, 58 Covum. L.R. 767, at 778 (1958). 
FrancE, CONSTITUTION oF 1958, art. 55. Title VII of the Constitution of 1958 provides 
fora Constitutional Council which may be asked to pass on the constitutionality of 
laws before their enactment. The same applies to statutes ratifying treaties. ConstitTu- 
tion art. 54. The Council must pass on the constitutionality in cases of special measures 
taken during national emergencies (art. 16), certain decree laws (art. 37), and cer- 
tain organic laws (art. 46). See also, Ambassade de France, Service de Presse et 
d'Information, French Affairs, No. 82, March 1959. In no case is a control a posteriori 
by the Constitutional Council envisioned. The existing system, noted in the main text, 
whereby questions of treaty interpretation and constitutionality are not passed upon 
by ordinary courts, but for reasons of “ordre public” are referred to the executive 
branch, does not seem to have been disturbed by the new Constitution. 

8 For the Netherlands and Luxembourg: Bebr, id., at 776-777, n. 43-44, 49-54. 

100 Lievens, AM. J. Comp. L. supra note 49, at 572. 

101 An act issued by German authorities pursuant to the E.E.C. Treaty could 
conceivably be attacked on the basis of Art. 100 Bonner Grundgesetz (Basic Law). 
This article provides: “If a court considers unconstitutional a law, the validity of 
which is relevant to its decision, the proceedings shall be stayed, and a decision shall 
be obtained from the Federal Constitutional Court if the matter concerns a violation 
of the Basic Law.” (Translation of the Basic Law by the Legal Staff of the Allied 
High Commission, Bonn, 1955). According to this provision, only a court before which 
a proceeding is pending, may refer the question of constitutionality of a statute (not 
of an administrative act or order) to the Federal Constitutional Court. But in a pend- 
ing case it could be argued that the basis of the attacked act, a statute, is invalid. 
Referring to Articles 20, 24(1), 59(2) and 79(3) of the Grundgesetz an enter- 
prise could claim that the statute ratifying the E.E.C. Treaty in effect amended the 
Grundgesetz (because of the far-reaching impact of the Treaty) and thus should 
have been (but was not) adopted by the larger majority required for constitutional 
amendments. In the alternative, the enterprise could argue that the changes in the 
structure of the Federal Republic brought about by the Treaty are absolutely pre- 
cluded by Art. 20 of the Basic Law and could not be effected even by a constitutional 
amendment (e.g., transfer of power to bodies which are not subject to adequate parlia- 
mentary control). Another means of attacking an act issued by German authorities 
pursuant to the E.E.C. Treaty would be a complaint in the form of a Verfassungsbe- 
schwerde which, however, is subject to limitations (see text infra). For the authority, 
jurisdiction, and composition of the German Constitutional Court generally, see Kauper, 
The Constitutions of West Germany and the United States: A Comparative Study, 
58 Micnican Law Review 1091 at 1162 (1960). 
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attack on the ground of unconstitutionality is directed against a Com. 
munity act.” In the first place, decisions of the Constitutional Court 
indicate that acts emanating from “German public authority” only are 
within its jurisdiction’** and Community acts are not likely to be 
considered as emanating from such a source.’ In the second place, 
even if the Constitutional Court should take jurisdiction, the com. 
plainant would have to show that one of its basic rights (for instance, 
freedom of expression, free choice of profession, property right) has 
not only been restricted but destroyed “in essence” by the Community 
act.°° Thirdly, appeals based on unconstitutionality can be brought 
before the Constitutional Court only after all other remedies have 
been exhausted.’ This would seem to require the complainant to seek 
annulment of the Community act in the Community Court on Treaty 
grounds (at least where a plausible argument may be made that any 
such ground exists) before he may contest the act for unconstitution- 
ality in the German court. The Community Court will not, of course, 
consider any allegation of unconstitutionality based on German law. 
If the Community Court refuses annulment and the plaintiff does 
finally appeal to the Constitutional Court, Article 177 of the Treaty, 
which requires the national court to refer to the Community Court 
any question concerning the validity of a Community act, might con. 
ceivably be held to come into play. Thus the Community Court might 
have two chances to give the Community act an interpretation com- 
patible with the national constitution before the case could be decided 


102 The complaint would be in the form of a Verfassungsbeschwerde. 

103] Entscheidungen des Bundesverfassungsgerichts 10 No. 7: “. . . Offentliche 
Gewalt im Sinne des §90 Abs. 1 Bundesverfassungsgerichtsgesetz ist nur deutsche 
Offentliche Gewalt. Besatzungsrecht und Massnahmen, die deutsche Behérden auf 
Anweisung der Besatzungsmachte treffen, unterliegen der Verfassungsbeschwerde 
ebensowenig wie Massnahmen auslandischer Offentlicher Gewalt.” LecHNer, Buv- 
DESVERFASSUNGSGERICHTSGESETZ 258 (1954); GetceR, GesETz UBER DAS BuNDESsvER- 
FASSUNGSGERICHT 277 (1952). 

104 The Federal Republic transferred some of its public functions (Hoheitsfunktionen) 
to the Community as a “supranational” organization. Mosler, Die Wendung zum supri- 
nationalen Gedanken im Schumanplan, 3 Recut, Staat, WirtscHart 245-259 at 256 
(1951); Schlochauer, Der iibernationale Charakter der Europiischen Gemeinschajt 
fiir Kohle und Stahl, 6 Juristenze1ruNG 289-290 at 290 (1951). 

105 Art. 19(2) Bonner Grundgesetz (Basic Law). 

106 Bundesverfassungsgerichtsgesetz § 90. 

107 Case 1-58 as yet unpublished. It would seem that the Community Court, as a 
practical matter, would, under the circumstances of the case suggested in the main 
text, attempt a Treaty interpretation which would be compatible with the national 
constitution. However, in one case, Court Advocate Rémer argued that art. 19 of the 
German Constitution was not controlling for the Community Court. Case 18-57, Samm- 
lung, Vol. III, 247 at 266. In this context the interesting question arises to what extent 
the Court’s competence under art. 177, para. 1 (a) and (b), to “interpret” the Treaty 
and to pass on the “validity and interpretation of acts of the institutions,” when such 
questions are referred to it by national courts, encompasses the authority to render 4 
restrictive interpretation for the purpose of avoiding unconstitutionality under national 
law. 
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by the German court. At any rate, the likelihood of success of an appeal 
against a Community act to the Constitutional Court is minimal. 
Requirements of a constitutional test in the new Italian Constitu- 
tional Court are less stringent. Review of any law or any act having 
the force of law—for instance, a statute ratifying an international 
agreement—may be sought in the Constitutional Court upon certifi- 


108 


cation of the question from any court (autorita giurtisdizionale). 
While the constitutional question may not be raised in a recours 
populaire but only within an actual adversary proceeding,’ there is 
no requirement that all other remedies be exhausted before the Con- 
stitutional Court may consider the question. The Community Court 
would consider the question if it is referred to it perhaps by the Italian 
Constitutional Court itself as the national court of last resort.**® 


Ill. REDRESS UNDER NATIONAL LAW FOR VIOLATION 
OF THE TREATY OR OF A COMMUNITY ACT BY 
GOVERNMENTS OR OTHER ENTERPRISES 


A. Repress FOR VIOLATION BY NATIONAL GOVERNMENTS 


If a Member State fails to enact a measure required by the Treaty 
or by a Community act or issues a measure contrary to the Treaty or 
a Community act, does an enterprise which suffers damage from such 
violation have a remedy in a national court or before an administrative 
agency against the government? For instance, if during the transi- 
tional period a French exporter to Germany can show that he had to 
pay higher customs duties to German authorities because the German 
Government had failed to reduce its tariff as required by the Treaty, 
does he have a remedy in Germany? 





108 Law No. 87 of March 11, 1953, art. 23, [1953] I Raccolta Ufficiale delle Leggi e 
dei Decreti della Repubblica Italiana 298, 304. See generally, Cassandro, The Consti- 
tutional Court of Italy, 8 Am. J. Comp. Law 1-14 (1959). 

109 Thomas, Italien: Der neue Verfassungsgerichtshof, 17 ZerrscHRiFT FUR AUSLAN- 
DISCHES OFFENTLICHES RECHT UND VOLKERRECHT 327, at 336, n. 52 (1956-1957); Farelli 
and Chan, /taly’s Constitutional Court: Procedural Aspects, 6 AM. J. Comp. L. 314, 
at 318 (1957). 

1° As indicated initially in this section, the French Constitution of 1958 accords to 
treaties a position superior to statutes. Any treaty as domestic law cannot be changed 
by subsequent legislation but enjoys a position similar to the Constitution itself. In 
turn, the E.E.C. Treaty (which enjoys such constitutional standing in France) provides 
for regulations to be issued by Community institutions. These regulations—because 
of the position of the Treaty upon which they are based—partake of the position of 
the Treaty, i.e., cannot be modified by French legislation. It has therefore been said 
that the French Constitution consists of the Constitution of 1958 and the E.E.C. Treaty. 
In contrast, acts of the Community institutions enjoy a position of superiority only over 
previous national legislation in those Member States where the Treaty’s position is 
the same as that of an ordinary statute. Thus, regulations issued by the institutions 
in the proper exercise of their Treaty powers would supersede a previous national law. 
Reuter, Cours pE Droit INTERNATIONAL Pustic 171 (1958-1959). 
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The Treaty became national law of the Member States by virtue of 
ratifying acts of their national parliaments. The existence of a national 
remedy depends in the first place on whether the relevant Treaty 
provision imposes an obligation which is sufficiently completely and 
clearly defined to be directly enforceable; and, secondly, on whether 
or not the provision was designed to give rights to individuals and 
enterprises which are enforceable by an appeal to national remedies, 
This is a matter of Treaty interpretation.’’ Beyond that, national law 
will determine the nature of the remedy. An analysis of this latter 
question would require a detailed inquiry into national laws not con- 
templated here. 

An attempt may be made to classify the Treaty provisions, dividing 
them into those which were and those which were not intended to 
modify national law directly upon ratification. The former require no 
implementing action subsequent to ratification whereas the latter do.” 

Some provisions merely embody declarations of economic and social 
policy and are not intended to create independent legal obligations.” 
Other provisions, imposing broad obligations on Member States'"* or 
even obligations defined in fairly specific terms, require implementing 
action by the Member States, in the form of national legislative or 
administrative acts, or by the Community institutions; and these pro- 
visions cannot be interpreted as modifying national laws directly. The 
obligation to reduce internal tariffs by stages during the transitional 
period’ falls into this category since it requires periodic implement- 
ing action by Member States. This is apparent not only from the 
language of the Treaty,'** but also from the entire scheme which was 
designed to establish the Common Market by progressive steps to be 
taken by the Members and from the flexibility of action left to Mem- 
bers. Consequently, if a French exporter to Germany is forced to pay 
higher customs duties because the German government failed to reduce 
its tariff in accordance with its Treaty obligation, the French exporter 
would have no legal remedy in Germany against the German govern- 


111 Cf. SPENGLER, Diz WETTBEWERBSREGELN DER EUROPAISCHEN WIRTSCHAFTSGEMEIN- 
scHaFT 16 (1957). 

112 On ratification in national parliaments see E.C.S.C., Assemblée Commune, Inror- 
MATIONS MENSUELLES, Numéro spécial, décembre 1957; Numéro spécial, janvier 1958; 
for ratification legislation, see Stein, An American Lawyer Views European Integration, 
Chapter I, Vol. I, Stein AND NicHotson, AMERICAN ENTERPRISE IN THE EvropPEaN 
Common Markxet—A Lecar Prorite, cit. supra, introductory note. For the impact of 
Community law on national laws of the Member States, see Gaudet, The Legal Systems 
of the European Community, in Feperat Bar AssociATIon, 1960 INstiruTE oN LEGAL 
ASPECTS OF THE EUROPEAN Community 2(2 at 215-216. 

113 F.g., art. 18 in which Member States “declare their willingness” to contribute to 
the development of international commerce. Similarly: arts. 50, 117 and 120. 

18: CS, ants: 5, 220: 

115 Art, 14, 

116 Arts, 14 and 11. 
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ment. A similar conclusion would apply to other Treaty obligations 
imposed on Members with a view to the progressive abolition of 
restrictions within the Community.’ 

Some Treaty provisions may be construed as becoming directly 
applicable at the end of the transitional period. Thus, to change the 
above example, if the German Government continues to collect cus- 
toms upon imports from France after the expiration of the transitional 
period without an authorization from the Community institutions, 
the French exporter may be in a position to appeal through German 
administrative procedure for annulment of the national administrative 
act imposing the customs charges, on the theory that the Treaty prohi- 
bition of internal tariffs became absolute and directly applicable at 
the end of the transitional period.'** 

Again, certain Treaty articles prohibiting the imposition by a Mem- 
ber State of new restrictions which did not exist when the Treaty 
came into force, may be interpreted as directly applicable from the 
effective date of the Treaty. Thus, it might be argued that a French 
exporter to Germany has a right of appeal before German authorities 
if the German government, contrary to the prohibition of Article 12, 
has introduced and sought to collect from him “new customs duties” 
which did not exist at the time the Treaty came into effect."*® In this 
case the result would be different (and a national remedy would not 
lie) in those Member States where any treaty (including the E.E.C. 
Treaty) is considered of no more effect than an ordinary statute so 
that a subsequent national law contrary to the Treaty would supersede 


1" F.g., arts. 33, 48, 49, 52, 54, 59, 63, etc. 

18 Arts. 8(7), 13(1). Perhaps a clearer example of a “self-executing” provision at 
the end of the transitional period is the provision relating to quotas. Art. 30: “Quanti- 
tative restrictions on importation and all measures with equivalent effect shall, without 
prejudice to the following provisions, hereby be prohibited between Member States.” 
Cf. also arts. 48 and 49. 

19 Article 12 provides that “Member States, shall refrain from introducing, as be- 
tween themselves, any new customs duties. ...” For other “prohibitions” see e.g., 
arts. 31, 53, 62, 76, 106(3). 

Art. 25 Bonner Grundgesetz (Basic Law) provides that “general principles of inter- 
national law” are part of German federal law and take precedence over subsequent 
federal legislation. It has been argued that treaties are also covered by this provision, 
because a general principle of international law bars states from abrogating a treaty 
unilaterally by means of contrary domestic legislation. Cf. MaNncotpt-KiE1n, Das Bon- 
NER GrunpcESETZ, I, 676 (2d. ed., 1957) and references therein. Miinch, Délimitation du 
domaine du droit des Communautés supranationales par rapport au droit étatique 
interne, Actrs OFFIcIELS DU CoNGris INTERNATIONAL D’ETUDES SUR LA COMMUNAUTE 
EuroPEENNE DU CHARBON ET DE L’AciER, II, 271, at 289 (1957). But see,, ABRAHAM, 
BUHLER, DeNNEWwiITz, et al., KoMMENTAR ZUM BoNNER GRUNDGESETZ (BONNER Kom- 
MENTAR), Art. 25, 7-8 (1950), where it is inferred that the applicability of Art. 25 
Bonner Grundgesetz depends on the question whether the particular treaty norm 
at issue incorporates a general principle of international law or has given rise to a new 
universally or regionally recognized rule of customary international law. 
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the Treaty provision as domestic law.’*” Whether or not there may be 
a remedy in national law, in practice a violation of a Treaty prohi- 
bition against new restrictions may be taken up by the Commission 
with the delinquent Member State and, if necessary, brought before 
the Community Court by the Commission or any other Member. 

One provision—Article 221—seems designed to become directly ap. 
plicable three years after the effective date of the Treaty unless the 
Member States issue implementing measures earlier. The Article pro 
vides for national treatment of nationals of Member States as regards 
financial participation in the capital of companies. Again, where the 
Treaty contains new conflict of laws rules, such rules appear directly 
and immediately applicable." 

Certain other provisions impose obligations upon Member States 
which not only are fairly clearly defined and capable of direct appli- 
cation, but appear designed to benefit a class or group of individuals.” 
Thus, under Article 119 “[e]ach Member State shall in the course of 
the first stage ensure and subsequently maintain the application of the 
principle” of equal pay for women workers with men. Where a Mem. 
ber State fails to enact the necessary legislation, could a woman worker, 
who as a result suffers discrimination, claim a remedy, after the expira- 
tion of the first stage, which would bring about the application of the 
Treaty provision with respect to her? In order to establish such right 
she would have to show that the obligation involved was imposed 
upon the Member State for the benefit of persons or a class of persons 
to which she belongs and with a view to conferring rights directly 
on them. A rule of international law recognized by German” and 
French courts’** holds that the conferral of rights on individuals must 
be clearly expressed in international agreements to overcome a pre- 
sumption to the contrary. Unless the intention to benefit individuals 
is clear from the Treaty, the obligation of a Member State runs only 
to other Member States but does not give individuals an enforceable 
right. The language of Article 119 and the fact that it appears an- 
cillary to the general provisions dealing with social matters would 
indicate that the woman would not be entitled to a remedy against 
her government.’™ 

Article 7 of the Treaty deserves particular attention in this context. 


120]n this case, the Member State would have violated its international obligation, 
but the enterprise would have no remedy under national law. 

1208 Eg., art, 215. 

121 Arts. 76, 106(1), 119. 

122 117 Entscheidungen des Reichsgerichts in Zivilsachen 280; 143 id. 57. 

123 Dame Kirkwood, Conseil d’Etat, May 30, 1952 [1952] Recueil des Arréts du 
Conseil 291. 

124 By like token, it may be said that art. 76 is ancillary to art. 75 and art. 106 t 
arts. 63-65. Cf. Katzenstein, Der Arbeitnehmer in der Europdischen Wirtschaftsgemein- 
schaft, 13 Berriess-BeraTer 1081 (No. 21, Nov. 10, 1958). 
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It provides that “[w]ithin the field of application of this Treaty 
and without prejudice to the special provisions mentioned therein, 
any discrimination on the grounds of nationality is prohibited.*** The 
Council may . . . lay down rules in regard to the prohibition of any 
such discrimination.” It could be argued that this provision was in- 
tended by the parties to the Treaty to modify national laws directly 
and bind individuals and enterprises in the Community as well as the 
Member States with an immediate effect in those fields where the 
Treaty does not contain special provisions for a gradual removal of 
discrimination based on nationality; the fact that the Council may 
(but is not required to) issue implementing rules does not impair this 
conclusion.’*° On the other hand, others contend that this Article in- 
cluded in the part on “Principles” contains only a policy declaration 
or at most an obligation imposed exclusively upon Member States, to 
be implemented by subsequent measures. Those supporting this posi- 
tion point to the limiting language in Article 7 quoted above and to 
the Council’s authority to issue implementing rules.’ It would seem 
that at least some immediate and direct effect of this Article was in- 
tended by the Member States in those areas within the scope of the 
Treaty where neither the Treaty itself nor Council rules provide 
otherwise.*”* 

The question whether the antitrust provisions (“Rules applying to 
enterprises” in the Treaty Chapter on “Rules governing competition”) 
may be considered as affording a national remedy raises special prob- 
lems which will not be considered here.*” 

Thus, one may conclude that only the few Treaty provisions, some 
of which were mentioned above, which are capable of direct applica- 


129 The English translation reads: “. . . shall hereby be prohibited.” (Text published 
in Brussels; see note 199 infra.) The German and French originals read: < gat 2 
verboten”; “. . . est interdite . . .” If read literally, Article 7 would prohibit discrimina- 
tion against nationals of third sentes as well as of Member States. 

126 Everling, Die Regelung der selbstindigen beruflichen Tatigkeit im Gemeinsamen 
Markt, 13 Berriens-Berater 817 (No. 23, Aug. 20, 1958); von Boeckh in Hanpsucu 
DER EuROPAISCHEN WIRTSCHAFT, KoMMENTAR, Art. 7 Anm. 5, 1A41, 21 (1958). Note 
also art. 90(1) of the Treaty os. certain measures which are “contrary to 
the . . . rules provided for in article 7... .” 

= SPENGLER, Diz WETTBEWERSREGELN DER EuROPAISCHEN WIRTSCHAFTSGEMEINSCHAFT 
33; Steindorff, Das Verbot von Wettbewerbsbeschriinkungen in der Anfangszeit der 
ata Wirtschaftsgemeinschaft, 13 Brrriess-BeratTer 89, at 92 (No. 3, Jan. 30, 

78 But see Kahn-Freund, Labor Law and Social Security, Chapter VI, Volume I, 
Stein AND NICHOLSON, op. cit. introductory note, supra. 

129 Riesenfeld, Protection of Competition, loc. cit. n. 9 supra. The provisions in ques- 
tion are arts, 85-90. See also the decision of the Court of Diisseldorf, supra, note 94; 
the decision of the Court of Zutphen (Netherlands) reported and commented on (by 
Steindorff) in 13 Berriess-BeraTer 931-933 (No. 26, Sept. 20, 1958); Koch, Das Ver- 
hiltnis der Kartellvorschriften des EWG-Vertrages zum Gesetz gegen Wettbewerbs- 
ne, 14 Berriess-BeraTer 241-248 (No. 7, March 10, 1959), particu- 
arly n, 3. 
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tion and confer rights upon individuals, enable an enterprise to con- 
test through national remedies a national administrative act based on 
a previous—and probably, as in France,’*’ on a subsequent—national 
law contrary to these provisions. Such an appeal can probably also 
be brought if national authorities issue administrative acts which are 
at variance not with the Treaty itself but with administrative acts of 
the Community institutions, provided that the Community acts are 
directly applicable in the Member States (as in the case of regulations) 
and are intended to benefit the appellant enterprise. 

Professor Reuter suggests another national remedy which may be 
open to an enterprise if, for instance, the government of Belgium, in 
violation of the Treaty, enacts a measure favoring Belgian enterprises 
and discriminating against French enterprises on the ground of nation- 
ality. In this situation a French enterprise might be able to institute 
an action for unfair competition against a Belgian enterprise before a 
French court with a view to obtaining compensation for the damages 
caused by the defendant’s activity based on the illegal Belgian measure. 
The plaintiff could obtain execution of the judgment on defendant's 
property in France. 

It should be observed that where the remedies considered here in- 
volve an interpretation of the Treaty or a Community administrative 
act, the national court of last resort will have to refer this issue to the 
Community Court. 


B. Repress FoR VIOLATION BY AN INDIVIDUAL ENTERPRISE 


If_an enterprise acts in violation of the Treaty or of a Community 
act to the prejudice of another, does the injured party have a national 
remedy ?*** Obviously, the question would arise only under those pro- 
visions of the Treaty or under those Community acts which are held 
to be capable of direct application and to confer rights and impose 
obligations directly upon individuals and enterprises. The first phase 
of this inquiry would thus parallel that pursued in the preceding sec- 
tion. The second phase would require an analysis of national laws of 
the Member States with a view to determining whether a remedy 
would be available to the injured party in a national court or admin- 
istrative agency. Such remedy could, for instance, take the form of an 
action for restitution where a contract contrary to a Treaty provision 
is held void or of an action in damages caused by a Treaty violation. 
Actions of this type based on the Coal-Steel Treaty and German law 
have already led to decisions in German courts. Having analyzed 
these cases which concern rules of competition, Professor Riesenfeld 


130 ConsTITUTION OF 1958, art. 55. ’ 
131 The possibility of a remedy before the Community Court was explored above in 
connection with a suit for inaction. (Part II, Section A, Subsection 5 above.) 

















on 
ral 
Iso 
are 


are 
1s) 


be 


1Ses 
on- 
ute 


ges 
ure, 
nt’s 


tive 


the 


nity 
onal 
pro- 
held 
pose 
hase 
- $ec- 
s of 
nedy 
min- 
yf an 
ision 
tion. 
_ law 
lyzed 
nfeld 


ove in 








1960] STEIN AND HAY: LEGAL REMEDIES OF ENTERPRISES 405 





concludes*** that a violation of at least one Coal-Steel Treaty provision 
—the prohibition of restrictive agreements—may constitute tortious 
conduct involving liability for damages under German law. He sug- 
gests a similar conclusion with respect to the corresponding provision 
of the E.E.C. Treaty in a very tentative manner only. 


IV. LEGAL REMEDIES IN CONTRACT AND TORT CASES 
TO WHICH THE COMMUNITY IS A PARTY 


A. Suits In THE ComMMuNITY CouRT 


In addition to its exclusive jurisdiction to annul administrative acts, 
the Community Court also has exclusive jurisdiction in tort actions 
(actions for “non-contractual liability”) brought against the Commu- 
nity." The rules for these actions are much less detailed than those 
governing the complaints for annulment. Thus, an enterprise may sue 
the Community in the Community Court if it suffers damages from 
an act of a Community employee in the performance of his duty 
(negligent driving of a Community truck, disclosure of a trade secret 
by an official, etc.) as well as from an act of a Community institution. 
The latter category includes damages arising from administrative acts 
which are annulled by the Community Court and damages arising 
from the Community’s unlawful inaction. The Treaty specifically pro- 
vides that a judgment of annulment or a judgment finding that the 
Community failed to act in violation of the Treaty shall not prejudice 
any claims for damages.*** A suit for annulment is not a prerequisite 
to a suit for damages. Whether or not the Community is liable will 
be determined on the basis of “the general principles common to the 
laws of Member States.”**° 

Similarly, the Community Court has jurisdiction in cases involving 
contracts concluded under public or private law by the Community 
or on its behalf, but only if that Court’s jurisdiction is stipulated by 
the parties in an “arbitration clause”*** contained in the contract. The 
Community institution entering into a contract with an enterprise has 
the opportunity to insist on a stipulation of Community Court juris- 


132 Toc. cit. n. 9 supra. 

183 Arts. 178 and 183. Daig, Arcu. p. 6. R. supra note 19, at 159. 

EEC. Treaty art. 176 para. 2, art. 215 para. 2; Protocol on the Statute of the 
Court of Justice of the E.E.C. art. 43. The Treaty, in its broad statement of the Com- 
munity’s tort liability in art. 215 differs from the provisions of arts. 34 and 40 of the 
ECS.C. Treaty. For the E.C.S.C. tort liability see Kautzor-Schroeder, Public Tort 
Liability under the Treaty Constituting the European Coal and Steel Community Com- 
pared with the Federal Tort Claims Act, 4 Vuranova L. Rev. 198, at 235 (1958/59). 
See also Mucu, Diz AMTSHAFTUNG IM RECHT DER EuROPAISCHEN GEMEINSCHAFT FUR 
Kote unp Srant (Frankfurt/Main, 1952). 

me Axt. 215: 

186 “Schiedsklausel,” “clause compromissoire, 
beding.” Art. 181. 
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diction if the institution believes that the national court which would 
otherwise be competent might favor its own nationals."*’ Other moti- 
vations might be considerations of convenience and the desire to de. 
velop uniform jurisprudence in the field of contracts involving the 
Community. One author, subject to dark forebodings, foresees that the 
Community might insist on such a stipulation in order to complete its 
control over all transactions in which its institutions are involved, with 
the consequent overcrowding of the Community Court’s docket."** The 
identical provision in the Euratom Treaty may have a greater impact 
because of the more extensive operational responsibilities of Euratom, 
envisaging the conclusion of contracts of purchase and sale particularly 
by its Supply Agency. 

The Coal-Steel Treaty contains a similar provision allowing stipula- 
tion of the Community Court jurisdiction, and the Court adjudicated 
several cases arising from employment contracts between the Com- 
munity institutions and their employees on the basis of such stipula- 
tion. It is interesting to note that the bonds and notes issued by the 
High Authority in the United States are governed by a stipulation 
extending the jurisdiction of the Community Court to disputes be- 
tween the holders of these obligations and the High Authority; the 
High Authority, however, has also waived any claim of immunity to 
suit in a state or federal court.“*® The practice of the High Authority, 
in this respect, has varied in its various financial operations. 

As confirmed by the cases under the Coal-Steel Treaty, the pro 
ceeding before the Community Court arising under a contractual 
stipulation of jurisdiction does not differ from that instituted under 
the jurisdictional provisions of the Treaty. In this respect, the Treaty 
terminology describing the stipulation as an “arbitration clause” is 
misleading. 


1871.4 CoMMUNAUTE EUROPEENNE DU CHARBON ET DE L’ACIER, PAR UN Groupe 
p’EtupEs DE L’INst1TUT DES RELATIONS INTERNATIONALES, 223 (Bruxelles, 1953). 

188 Croquez, Aspects Juridiques du Marché Commun, | Le Dror Européen 65, at 71 
(No. 2, 1958). 

139 Case 1-55, Sammlung, Vol. II, 9; case 10-55, id. 379; case 1-56, id. 441. The stipu- 
lation was contained in the employment contract or in the Réglement du personnel to 
which the contract referred. E.C.S.C. Treaty art. 42. Detvaux, La Cour pe Justice 
DE LA CoMMUNAUTE EuROPEENNE DU CHARBON ET DE L’AcIER 36 (1956); Antoine, 
La Cour de Justice de la C.E.C.A. et la Cour Internationale de Justice, 57 Revue Gé- 
NERALE DE Droit INTERNATIONAL Pustic 210, at 251 (1953). Cf. E.E.C. Treaty art. 179. 

140 Art. 3 sec. 3 and 5, High Authority of the European Coal and Steel Community 
and the Bank for International Settlements, Tenth Supplemental Indenture to the 
Act of Pledge dated November 28, 1954, 5% Secured Bonds (Eleventh Series), Due 
July 1, 1978. Satmon, Le ROLE pEs OrGANISATIONS INTERNATIONALES EN MATIERE DE 
Prits ET p’EMPRUNTS—PRosLiMes JuRIDIQUES 303 (1958). Cf. Delaume, Jurisdiction of 
Courts and International Loans, 6 Am. J. Comp. L. 189, at 208-209 (1957). Blondeel 
and Van der Eycken, Les Emprunts de la C.E.C.A., 1955 La Revue bE LA BANQUE 
(Belgium) 250-287. 
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B. Surrs in Courts oF MEMBER STATES 


From the foregoing it is clear that the Treaty limits the jurisdiction 
of national courts in the Member States in cases to which the Com- 
munity is a party. National courts have no jurisdiction over the Com- 
munity in tort; they do, however, have jurisdiction in contract unless 
the contract stipulates the jurisdiction of the Community Court. Even 
where the national courts have jurisdiction over the Community for 
purposes of the suit,’ they have no jurisdiction over Community assets 
for purposes of execution. In this respect the Community enjoys im- 
munity.’*” A judgment of a national court must be submitted to the 
Community Court which has exclusive authority to allow execution 
against the Community. 

In the obvious interest of enhancing its credit standing, the Euro- 
pean Investment Bank of the Community has been made subject to 
action in national courts as any legal person, and its assets have been 
made liable to execution by order of such courts.*** As a general prac- 
tice, when a bank extends a loan for the financing of a project within 
the European territory of a Member State, the loan contract stipulates 
that the courts of that Member State shall have exclusive jurisdiction 
over suits arising out of the contract and that the contract shall be 
governed by the law of that Member State. This practice is not neces- 
sarily followed in the guarantee or security agreements supporting the 
loan contract. The bank has not, as yet, developed a practice with 
respect to loan contracts concerning projects located outside the Euro- 
pean territory of Member States. 


C. Surrs In Courts oF Non-MEMBER STATES 
1. sUITS AGAINST THE COMMUNITY IN AMERICAN COURTS 


An American enterprise which suffered damages at the hand of the 
Community might prefer to sue the Community in tort in an Ameri- 
can court since courts of Member States have no jurisdiction and an 
action before the Community Court may be inconvenient. It would 
be necessary, of course, for the American court to acquire jurisdiction 
by attachment of Community assets or otherwise. Again, an enterprise 
may wish to bring a contract claim before an American court in the 
hope that a judgment could perhaps be satisfied out of the Commu- 
nity’s American assets. Obviously the jurisdictional provisions of the 


141 Cf, art. 183. 


#2 Protocol on Privileges and Immunities of the European Economic Community 
art. 1, 


*48 Protocol on the Statute of the European Investment Bank, art. 29. 
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Treaty by themselves would not be a bar to such suits because the 
United States is not bound by the E.E.C. Treaty.** 

A number of questions would arise in connection with a suit in an 
American court. The limited scope of this survey allows mere listing 
of some of these questions without any attempt at an examination: 

1) Will the plaintiff enterprise be able to sue the Community in a 
state court only or will the federal courts also be available? While 
federal jurisdiction may be desirable as a matter of policy it is ques- 
tionable whether it could be sustained under the Federal Constitution 
or present law.’*° 

2) If the contract between the enterprise and the Community stipu- 
lates jurisdiction of the Community Court, will an American court 
nevertheless accept jurisdiction? If the court should consider the 
stipulation as an arbitration agreement within the scope of an arbitra- 
tion statute applicable in the jurisdiction, it might grant a stay of the 
proceeding if such remedy is available under that statute.’** However, 
because of the nature of the Community Court as a judicial body, 
because of the direct enforceability of its judgments within the Com- 
munity, and despite the misleading Treaty terminology, the American 
court is more likely to view the stipulation not as an “arbitration 
clause” but as an agreement specifying jurisdiction of a “foreign court.” 
In that event a modern American court might decide whether or 
not to take jurisdiction, not on the basis of the so-called rule against 
“ouster” of jurisdiction but rather in the exercise of its discretion under 
the doctrine of forum non conveniens, perhaps taking also into account 
the equality of the bargaining positions of the parties.’ 


144 See generally Wengler, Die vélkerrechtliche Stellung der Montanunion gegen- 
tiber dritten Staaten und Staatenverbinden, 3 Actes OrrFicieLs pu Concrés INTER- 
NATIONAL D’ETupES suR LA C.E.C.A. 9 (1957). 

145 For a discussion see Note, The Status of International Organizations under the 
Law of the United States, 71 Harv. L. Rev. 1300, at 1301-1306 (1957-1958). Cf. Intl. 
Refugee Organization v. Republic S.S. Corp., 189 F. 2d 858 (4th Cir. 1951). 

146 Domke lists fifteen State Arbitration Statutes in addition to the Federal Arbitra- 
tion Act. UNION INTERNATIONALE DES AvocaTs, ARBITRAGE INTERNATIONAL COMMERCIAL 
a = Sirey 1956). Kettor, ArsirRATION 1n Action, Annexes I-II, at 217-358 

1941). 

147 Application of Hamburg-American Line, 135 Misc. 715, 238 N.Y. Sup. 331, affirmed 
without opinion, 228 App. Div. 802, 239 N.Y. Sup. 914 (1930) holding that a clause 
stipulating exclusive jurisdiction of “Hamburg Courts” and German law as the appli- 
cable law is not an agreement to arbitrate within the meaning of the Arbitration Law. 
The Court observed that “[I]n any event, the clause cited in the contract herein is not 
sufficiently broad to be construed as an agreement to arbitrate.” Contra an earlier opit- 
ion of a lower court in Kelvin Engineering Co. v. Blanco, 125 Misc. 728, 210 N.Y. 
Sup. 10 (1925). On agreements attempting to give exclusive jurisdiction to foreign 
courts see I EHRENZweEIG, Conriict or Laws 145-150 (1959); Case-Notes, 23 So. Cat. 
L. Rev. 595 (1950); Sudburg v. Ambi Verwaltung K.A.A., 213 App. Div. 98, 210 N.Y. 
Sup. 164 (1925) and other cases in 56 A.L.R. 2d 300 (1957). But see Wm. H. Muller 
and Co. v. Swedish American Line, 224 F. 2d 806 (2d Cir. 1955) cert. den. 350 US. 
903, 76 Sup. Ct. 182 (1955) and Learned Hand in Krenger v. Pennsylvania RR. Co., 174 
F. 2d 556, at 561 (2d Cir. 1949). 
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3) Will the Community be able to maintain successfully a claim of 
immunity against suit in an American court? It is possible, if not 
likely, that the legal status of the Community in the United States 
will be determined by special Congressional legislation which would 
simultaneously authorize accreditation of a Community diplomatic 
mission in Washington. In the absence of such legislation the follow- 
ing observations may be pertinent. 

Traditionally, American courts grant immunity from suit to states 
under a rule of international law originally founded on the concept of 
the equality and sovereignty of states.** The courts have been liberal 
in according this immunity, responding to and at times going beyond 
the wishes of the executive branch.**° 

On the other hand, surveying the practice of the United States 
in 1946, a distinguished American commentator concluded that the 
United States has denied the existence of any obligation under cus- 
tomary international law to extend to public international organiza- 
tions or their officials any immunities; a demand for a special status 
has been “uniformly resisted” on the ground that such status “is as 
yet dependent upon treaty or upon the municipal law and practice of 
the state concerned, and . . . there is, therefore, no justification under 
the law of the United States for conceding any privileged position to 
international organizations ... in this country.’ Since 1946 the 
United States has become a party to a number of treaties creating 
international organizations which grant to these organizations in the 
territories of the Member States privileges and immunities necessary 
for the fulfillment of their purposes.’** Such grant is based not on the 
extension of the concept of sovereign immunity but rather on the 
recognition that independence from local authority is necessary for 
the organizations to fulfill their international functions.’ The Inter- 





148 Harvard Research in International Law, Competence of Courts in Regard to 
Foreign States, Ph. C. Jessup, Reporter, 26 Am. J. Int’: L. Supp. 451-738 (1932). 
For ‘ recent expression of this thought see Loomis v. Rogers, 254 F. 2d 941 (D.C. Cir. 
1958). 

149 Berizzi Bros. Co. v. S.S. Pesaro, 271 U.S. 562 (1926); Republic of Mexico v. Hoff- 
man, 324 U.S. 30 (1945); Ex parte Peru: The Ucayali, 318 U.S. 578 (1943). 

150 Preuss, The International Organizations Immunities Act, 40 Am. J. Int’: L. 332, 
at 333 (1946); 4 Hackworth, Digest of International Law 419-423 (1942). Cf. Note, 
The Status of International Organizations under the Law of the United States, 71 
Harv. L. Rev. 1300, at 1309-1312 (1958). In one case before a lower court arising 
prior to the Immunities Act, judicial immunity was granted to an international organi- 
zation of which the United States was a member without a treaty provision requiring 
immunity. In that case a writ of attachment, directed to the Pan American Union as 
garnishee and based on judgment against an employee of the Union, was struck down 
in the attachment proceeding before the Municipal Court of the District of Columbia, 
the Court having sustained the plea to the court’s jurisdiction. Penfield, The Legal Status 
of the Pan-American Union, 20 A. J. Int’L L. 257 (1926). 

151 F.g., Charter of the U.N. art. 105. 

*82Kunz, Privileges and Immunities of International Organizations, 41 Am. J. 
Int’, L. 828, at 847 (1947). 
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national Organizations Immunities Act, enacted in 1945, accords im- 
munity in American courts to public international organizations in 
which the United States participates pursuant to a treaty or under 
authority of an act of Congress and which have been designated by 
the President through an executive order. The immunity includes “the 
same immunity from suit and every form of judicial process as is 
enjoyed by foreign governments” except in so far as immunity may be 
waived.*** 

It has been vigorously argued that whatever the state of international 
law may have been in the past, a new rule of customary international 
law has been established by consistent national practice in recent years 
which requires non-Member States to grant immunity to any inter- 
national organization which they have “recognized.”*™* 

The Community could not assert immunity from judicial process 
in American courts on the basis of any treaty or under the Immunities 
Act.**** Whether or not it could prevail on the basis of customary 
international law is a question.’*” However, it is likely that the courts 
would follow a request for immunity from the Department of State. 
Whether or not the Department would make such a request is an- 
other question. The United States has “recognized” the Communities 
in the sense that it has had considerable dealings with them as entities 
endowed with international legal personality. The United States has 
concluded agreements with the Coal-Steel Community’”* and Eur- 


153 International Organizations Immunities Act Sec. 2(b), 59(1) Stat. 669 (1945), 22 
U.S.C. Sec. 288a(b) (1958). 

154 T alive, L’Immunité de juridiction des états et des organisations internationales, 
84 Recurm pes Cours 293, 304 (1953, Vol. III); on U.S. practice id. 319-324; on 
Coal-Steel Community id. 376-383; for a more recent survey of American and foreign 
practice see Dinh, Les privileges et immunités des organismes internationaux d’apreés 
les jurisprudences nationales depuis 1945, 1957 ANNUAIRE FRANGAIs DE Drorr Inter 
NATIONAL 262, 

1548 Tt could hardly be argued that the U.S. “participates” in the Community within 
the meaning of the Immunities Act. 

155 In one case where immunity was claimed by the International Refugee Organiza. 
tion before an American court in the U.S. Zone of Occupied Germany, the Court 
denied the existence of any obligation to accord on German terrttory immunity on 
the basis of a treaty or the Immunities Act but nevertheless granted immunity on the 
basis of a policy statement by the United States High Commissioner, “the highest 
executive authority” in the U.S. Zone, which the Court held it could not question. 
Apparently as a make-weight argument the Court added: “. . . because of the fact 
that I.R.O. is an agency of many foreign governments, it would seem all the more 
reasonable that the High Commissioner should not permit an action in our courts that 
would directly affect other sovereign powers.” The opinion certainly does not indicate 
that the Court recognized any obligation to grant immunity under customary interna- 
tional law. Anton Schaffner v. International Refugee Organization, Civil Case No. 1I, 
Opinion 665, U.S. Ct. App., Allied High Commission for Germany, Aug. 3, 1951, in 46 
Am. J. Int’: L. 575 (1952). Had the case arisen in the United States, I.R.O. could have 
claimed immunity under the Immunities Act and Executive Order 9887, 3 CFR, 
1943-1948 Compilation. 

156] oan Agreement signed at Washington April 23, 1954, entered into force April 
23, 1954, T.I.A.S. 2945; Agreement Supplementing and Amending the Loan Agree- 
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atom” and maintains official relations with all three Communities 
through a special diplomatic mission in Brussels.*** The United States 
is expected to negotiate agreements on tariff concessions with the 
Community rather than with the individual Member States within 
the framework of the General Agreement on Tariffs and Trade 
(G.A.T.T.)."* It could also be argued that immunity ought to be 
granted because the Community may be more nearly likened to a 
“state” than any other international organization. In the absence of 
new legislation, the Department may nevertheless be reluctant to do 
more than to point generally to the United States relations with the 
Communities but refrain from a specific request for immunity, leaving 
it to the courts to decide the immunity issue on the basis of common 
law. One factor which may be considered relevant is the provision in 
the E.E.C. Treaty to the effect that subject to the powers conferred 
upon the Community Court by the Treaty “cases to which the Com- 
munity is a party shall not for that reason alone be excluded from the 
competence of domestic courts or tribunals.”*°*° One could argue that 
since the Community in principle is subject to suit in contract before 
domestic courts, it should not enjoy immunity in American courts.’™ 
On the other hand, the availability of a remedy against the Commu- 
nity either in the Community Court or in a national court within the 
Community would reduce the importance of the American forum for 
the plaintiff suing the Community and thus the need for denying 
immunity. 

It has been suggested that the uncertainty as to the immunity of the 
Coal-Steel Community in American courts was one of the reasons for 
stipulating the jurisdiction of the Community Court in disputes arising 
from obligations issued by the High Authority in the United States.’ 

Even if immunity is granted in principle to the Community, the 
question arises whether it may nevertheless be disallowed in a given 
case—and the suit permitted—on the ground that in the matter before 
the court the Community has acted in a “proprietary” function (for 
instance, when it entered into a contract to buy securities for purposes 
of investing funds for which it is responsible) rather than in a “gov- 





ment of April 23, 1954, signed at Luxembourg Dec. 8 and at Washington Dec. 16, 
1954, entered into force Dec. 16, 1954, T.I.A.S. 3126. 

157 Agreement Relating to Cooperation for Peaceful Application of Atomic Energy 
signed at Brussels May 29 and at Washington June 18, 1958, entered into force Aug. 
27, 1958, T.I.A.S. No. 4091; [1959] Journal Officiel 312. 

158 EurATOM CoMMISSION, First GENERAL Report 78-81 (1958), E.E.C. Commission, 
First Generac Report 126 (1958), E.C.S.C., Hich Autuority, SEVENTH GENERAL 
Report (1959). 

aC), BAC. art: 111(2),: 113(3). 

160 E.C. Treaty art. 183. 

161 Judge Mack in the Pesaro case, 277 Fed. 473 (S.D.N.Y. 1921); National City 
Bank v. Republic of China, 348 U.S. 356, at 363 (1955). 

162 Delaume, 6 Am. J. Comp. L., supra note 140, at 208-209. 
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ernmental” function. This distinction, which applies to activities of 
states under the more recent commercial treaties concluded by the 
United States and which is advocated by the United States Department 
of State, regrettably has not been established by judicial decision as a 
rule of American law as yet.’® 

The Community has been endowed with sufficient “domestic” legal 
personality in the Member States and we may assume that the court 
would recognize the Community’s capacity to sue.*™* 


2. ENFORCEMENT OF JUDGMENTS AGAINST THE COMMUNITY 


If an American enterprise obtains a judgment against the Com- 
munity, how can it be enforced? As pointed out above, under the 
Treaty the courts of the Member States may not levy execution against 
the Community assets without an authorization from the Community 
Court regardless of whether the judgment was rendered by a domestic 
or foreign court or by the Community Court itself. Thus, if enforce- 
ment of the judgment is sought within the Community, an application 
for authorization will have to be made to the Community Court. 

In considering the application the Court will have to decide whether 
the foreign judgment should be given effect (i.e., whether it should 
be accorded exequatur).*® Since the law governing the recognition 
of foreign judgments varies in the Member States, the Court may seek 
to develop its own rules based on principles common to the national 
laws. Unless the Court adopts the French rule authorizing in fact a com- 
plete review of the foreign judgment, it may limit itself to considering 
whether the recognition of the foreign judgment would be contrary 
to the public policy of the Community, whether the foreign court 
had jurisdiction, and, possibly, whether reciprocity exists in the recog- 
nition of foreign judgments.” It could, however, be argued that the 
exequatur proceeding must take place in the competent national court 
which ultimately will direct the execution upon the Community assets 
and that the Community Court has no other function than to decide 
whether immunity against execution will be waived. Under the first 
of the two possible interpretations suggested above an “authorization” 
by the Community Court would have the force of its judgment. The 
competent national court in the Community would be required to 


163 Treaty of Commerce, Friendship and Navigation between the United States and 
Japan of Oct. 30, 1953, art. XVIII (2). T.1.A.S. No. 2863. The distinction between 
governmental and proprietary functions was adopted in a 1952 Department of State 
policy declaration, the “Tate Letter,” 26 Dep’r State Buty. 984 (1952). See Berizzi 
Bros. Co. v. S.S. Pesaro, 271 U.S. 562 (1926); Ex parte Peru, The Ucayali, 318 U.S. 
578 (1943); Republic of Mexico v. Hoffman, The Baja California, 324 U.S. 30 (1945). 

164 Art, 211. Jenks, The Legal Personality of International Organizations, 22 Brit. 
Ys. Int’t L. 267, 273-279 (1945); Preuss, supra note 150, at 333. 

165 REUTER, La Communauté Européenne pu CHARBON ET DE L’AcIER 80 (1953). 
166 NussBAUM, PRINCIPLES OF PRIVATE INTERNATIONAL Law 236-238 (1943). 
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perform the execution against Community assets on a showing of 
nothing more than the authenticity of the “authorization” paper. 

If enforcement of a judgment against the Community is sought in 
a non-Member State, such as the United States with respect to the 
Community’s assets located there, the outcome will depend in the first 
place upon the question, discussed above, whether the Community is 
given immunity from judicial process. It may be of interest to note, 
however, that American courts deny execution against assets belonging 
to a foreign state even where they disallow the immunity of such state 
from suit.'*’ International organizations to which the Immunities Act 
is applied would presumably enjoy similar immunity. 


3. ENFORCEMENT OF JUDGMENTS OBTAINED BY THE COMMUNITY 


If the Community obtains a judgment against an enterprise either 
in a national court of a Member State or in the Community Court, 
will such judgment be enforceable outside the Community and spe- 
cifically in the United States? If the judgment was rendered by a 
court in a Member State, the American court would apply its rules 
concerning suits on foreign judgments.*’* If the judgment was ren- 
dered by the Community Court, the American court will consider it 
more likely a “foreign judgment” than an arbitral award. If the Com- 
munity Court’s judgment was rendered in a suit on a contract in which 
that Court’s jurisdiction was stipulated, it is difficult to conceive of 
reasons based on lack of jurisdiction or public policy justifying an 
American court’s denying enforcement.” 

It is most improbable that an American court would allow enforce- 
ment of a. Community Court judgment imposing, for instance, a 
penalty against an American enterprise for violation of an antitrust 
provision of the Treaty. Such judgment would very likely be refused 
enforcement on the general principle refusing enforcement of foreign 
penalties.*”° 


V. THE COMMUNITY COURT: PROCEDURE AND 
SOURCES OF LAW 


An enterprise seeking relief in the Community Court will be directly 
concerned with the procedures applicable in cases before the Court 
and the sources of law upon which it will draw. 


187 Dexter & Carpenter Inc. v. Kunglig Jarnvagsstyrelsen, 43 F. 2d 705, at 708 (2d 
Cir. 1930), cert. den. 282 U.S. 896 (1931). 

168 SruMBERG, ConFLict oF Laws 130-133 (2d. ed., 1951). 

2°° If the Court follows the doctrine of reciprocity under Hilton v. Guyot, 159 U.S. 
113 (1895), lack of reciprocity would be difficult to establish before the Community 
Court has had occasion to pass upon the conclusiveness of an American judgment. 
170 STUMBERG, supra note 168, at 118-119, 130. 
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A. ProcepureE AND FINALITY 


1. TIME LIMITATIONS 


An enterprise must bring its appeal for annulment within two 
months from the time it was notified or had knowledge of the act it 
seeks to contest.’** Suits for inaction of an institution may be brought 
only after the institution has failed to act during a period of two 
months following a request for action; the suit must be brought within 
two months after the lapse of that period." A party with résidence 
habituelle outside of Europe is given an additional month. Actions in 
tort must be brought within five years from the “occurrence of the 
circumstance giving rise thereto,”*’* while the limitation on contract 
claims, where jurisdiction of the Court has been stipulated, presumably 
will be determined by the “law applying to the contract.”** The bar 
resulting from the lapse of the time limitations may be overcome by 
proof of an “Act of God or force majeure.”*” 


2. PROCEDURE 


The proceeding before the Court is divided into a written and an 
oral stage.’"* Like the French Conseil d’Etat, the Court is grouped 
into chambers to which the President of the Court assigns cases and 
which prepare the cases for public hearing and final disposition. This 
procedure differs from that of the International Court of Justice where 
chambers may be utilized with the consent of the parties only.’ The 
Court may appoint a rapporteur from among the judges to guide the 
case through the preliminary investigation (“instruction”) after the 
basic documents, such as the complaint, the answer, and replies, have 
been filed.** As is true in cases before the French Conseil d’Etat,’” 


172 Art, 173 para. 3. 

172 Art. 175 paras. 2-3. These time limitations are increased by specified periods of 
time to allow for the distance of the parties from the Court. Réglement de procédure 
art. 81, § 2 (hereinafter cited as Rules of Procedure) [1959] Journal Officiel 350, at 
368. (For certain modifications of the texts of the Rules in the four languages see 
[1960] Journal Officiel 13-16.) A decision of the Court provides for an additional two 
days if the parties reside in Belgium, six days for Germany, Metropolitan France, and 
the Netherlands, ten days for Italy, fifteen days for other European countries, and one 
month for all other countries. [1959] Journal Officiel 378. 

178 Protocol on the Statute of the Court art. 43 (hereinafter cited as Protocol). 

174 Art, 215. 

175 Protocol art. 42. 

176 Protocol art. 18. 

177 Rules of Procedure arts. 24 and 46; for the French Conseil d’Etat see ScHwartZ, 
FrencH ADMINISTRATIVE LAw AND THE ComMoNn-LAw Wor tp 131-149 (1954). Statute 
of the I.C.J. arts. 26(3) and 29. The United States Supreme Court does not utilize 
chambers. 

178 Rules of Procedure arts. 45-54. 
179 SCHWARTZ, Op. cit., supra note 177, at 131-141. 
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but not in those before the International Court of Justice,*” the written 
proceeding and the preliminary investigation of the case by the cham- 
ber are more important than the oral hearing. During this preliminary 
investigation witnesses are called either by the parties, or—in keeping 
with the inquisitional nature of the Court’s procedure—by the Court; 
expert testimony may be taken upon a Court order calling for ex- 
pertise.'** Oral hearings, held in principle before the plenary Court, are 
scheduled only after all relevant information has been collected, testi- 
mony heard, and expert reports received in the preliminary investi- 
gation.’ During the oral hearing the parties have a final chance to 
argue their views and the Court Advocate General presents his conclu- 
sions and observations to the Court,*** but evidence may be submitted 
only by order of the Court.’** Both the preliminary investigation and 
the oral hearing are public unless otherwise ordered by the Court."*° 

In all proceedings, an enterprise, whether a natural or legal person, 
must be represented by counsel who is a member of the bar of one of 
the Member States or who is a professor of law whose national law 
allows him to practice before national courts.*** There is no separate 
bar of the Community Court.*** Thus, the conditions for admission to 
practice before the Community Court are midway between the strict 
requirements of the United States Supreme Court, which has a special 
bar of its own, and the much looser provisions of the International 
Court of Justice, which require that parties be represented by “agents” 
without specifying their qualifications.*** 

The legal department of the High Authority has defended the Au- 
thority before the Court and has acquired an outstanding reputation 
in presenting the Community view in the face of what at times ap- 
peared to be cryptic complaints by some plaintiffs. The legal depart- 
ments of the Authority and of the E.E.C. and Euratom Commissions 
have now been consolidated into a “common service” composed of 
some forty-nine lawyers. Since so much of the formal power of decision 


180 Statute of the I.C.J. art. 43(5) which shows the large scope of the oral proceeding 
before that Court. 

181 Rules of Procedure arts. 47 and 49; ScHwartz, op. cit. supra note 177, at 127-138, 
explains that in the Conseil d’Etat an “order for expertise” means the calling of expert 
witnesses, by the Court, from a permanently established list of experts in particular 
professional fields. These experts have the power to conduct their own investigation 
and to submit a report on their findings. The latter is also true of the Community Court 
procedure. Rules of Procedure art. 49. 

182 Rules of Procedure arts. 54-55; E.E.C. art. 165. 

183 Rules of Procedure arts. 56-59. 

184 Rules of Procedure art. 60. 

185 Rules of Procedure arts. 46, § 2 and 56. 

186 Protocol art. 17, paras. 2 and 5; Rules of Procedure art. 36. 

187 Riese, Die Verfahrensordnung des Gerichtshofes der Europiischen Gemeinschaft 
fiir Kohle und Stahl, 6 Neve JuristiscHt Wocuenscueirt 521, at 524 (1953). 

*88 Rules 5-6 of the United States Supreme Court, 28 U.S.C. Appendix 1958; Statute 
of the ILCJ. art. 42. 
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has been shifted in the new treaties from the “executive” to the Coun. 
cils of Ministers, some appeals may now have to be directed against 
acts of the Councils. The question will therefore arise as to who will 
conduct the defense of the Councils against such appeals: will it be 
the “common service” which has the legal talent with accumulated 
valuable experience or will the Councils be defended by the small legal 
section in the Secretariat of the Councils? 

For purposes of service all parties must elect domicile at the seat of 
the Court and specify persons who are authorized to accept service of 
all communications and documents.’*® The proceeding is conducted in 
one of the four official languages of the Community—Dutch, French, 
German, Italian. If the defendant is a Member State, or a person, 
natural or legal, of the nationality of a Member State, the language 
of that state will be used; if the defendant is an institution of the 
Community, or a person, natural or legal, of the nationality of a third 
country, the language of the plaintiff will be used. In all cases, the 
Court may, however, make special arrangements."”° 


3. THE JUDGMENTS OF THE COURT 


The judgments of the Court are final. They are not subject to re- 
view except in three specified cases. (1) A judgment may be reviewed 
by the Court upon the application of a third party which is affected 
by the judgment but was not represented in the case.*** (2) The 
Court may be asked by an interested party or institution to interpret 
its judgment if difficulties arise as to its meaning and scope.’” Strictly 
speaking, this is not a case of review of the judgment, since the re- 
quest for an interpretation may not be used as a means for obtaining 
another determination of the case on the merits.’*® (3) Finally, a case 
may be re-opened and judgment reviewed—in the sense of a proceeding 
de novo—if, within a ten year period, a new fact is discovered which 
would have “decisive influence,” but the appeal must be instituted 
within three months.after the appellant learned the new fact." 

Judgments vary in form. Some follow the syllogistic pattern of 
French courts while others are in the narrative form of German (and 
American) courts as well as of the International Court of Justice. 


189 Rules of Procedure arts. 38, § 2 and 40, § 1 last para. 

190 Rules of Procedure art. 29, § 2. 

191 Protocol art. 39; Rules of Procedure, art. 97. 

192 Protocol art. 40; Rules of Procedure art. 102. 

193 See E.C.S.C. case 5-55, Sammlung, Vol. I, 275, at 292-293. A similar provision is 
included in the Statute of the I.C.J. art. 60. 

194 Protocol art. 41; Rules of Procedure arts. 98-100. Art. 61 of the Statute of the 
I.C.J. provides for a review in identical terms. Both provisions envision a procedure 
in two stages: (a) a judgment finding the existence of a previously unknown fact, and 
(b) the proceeding reviewing the original judgment. Curiously enough, the Treaty 
omits the limitation contained in the Statute of the I-C.J. whereby a review is ex- 
cluded if the party failed to discover the fact through its own negligence. 
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In striking contrast to the rights of litigants in an American court, 
parties before the Community Court have a right to a decision by the 
Court which takes account of their main lines of argument. If a judg- 
ment fails to consider one of the party’s principal arguments, the party 


195 


concerned may request the Court for a ruling. 
The Court has the power to render judgments by default. Like the 
International Court of Justice, the Court in such cases is required to 
examine not only whether it has jurisdiction but also whether the claim 
“seems to be well founded.”"** As pointed out previously, the judg- 
ments of the Court are enforceable in Member States on the same 
conditions as administrative acts of the Community institutions. 


B. THe Court’s Sources or Law” 


The Treaty contains no general and comprehensive statement of 
the sources of law analogous to Article 38 of the Statute of the Inter- 
national Court of Justice.*** The Community Court draws upon the 
Treaty and extrinsic aids to its interpretation, upon international law, 
national laws of the Member States, and general principles common 
to these national laws, and upon acts and practices of the Community 
institutions. 


1. THE TREATY 


The most important source of Community law is, of course, the 
Treaty, to which several lists, protocols, and supplementary conven- 
tions are annexed.’®”” It is the standard by which all activities of the 
institutions are tested. Its provisions are to be interpreted in the light 
of the provisions laying down the general principles and objectives of 
the Community.” The practice in the United Nations where Charter 


195 Rules of Procedure art. 67. 

196 Rules of Procedure art. 94, §§ 1-2; Statute of the I.C.J. art. 53. 

197 Steindorff, ArcHIV DES VOLKERRECHTS supra note 67, at 52-55. Cf. also, Pescatore, 
Les aspects fonctionnels de la Communauté Economique Européenne, notamment les 
sources du droit, in: Commission Droit et Vie des Affaires, Les Aspects Juridiques du 
Marché Commun, 8 CoLLEcTION SCIENTIFIQUE DE LA FAcULTE pE Droit pr L’UNIVERSITE 
vE Likce 51 at 58-73 (1958). 

198 Statute of the I.C.J. art. 38: “l. The Court . . . shall apply: 


(a) international conventions, ... ; 

(b) international custom, .. . ; 

(c) the general principles of law recognized by civilized nations; 

(d) ..., judicial decisions and the teachings of the most highly qualified pub- 
Hcists. 5.” 

199 The Final Act of the Intergovernmental Conference on the Common Market and 
Euratom lists the relevant texts. See Treaty establishing the European Economic 
Community as published by the Secretariat of the Interim Committee fer the Common 
Market and Euratom 365-368 (Publication 1931 bis/5/57/4, Brussels). 

200 F.g., Part One of the Treaty is entitled “Principles.” See Lagrange, L’Ordre 
juridique de la C.E.C.A. vu @ travers la jurisprudence de sa Cour de Justice, 74 
Revue pu Droit Pustic Et DE LA Science Poxitique 841, at 844-847 (1958). 
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provisions are consistently interpreted in the light of the “Purposes 
and Principles” of the United Nations offers an analogy. In the Geit- 
ling case, for example, the Court utilized the general principles stated 
in Article 4 of the Coal-Steel Community Treaty to interpret the con- | 
cept of “discrimination” of the anti-cartel article.*” 

Some clarification may be also gained by comparing the text of a 
provision in the French, German, Italian, and Dutch versions of the 
Treaty, all of which are equally authentic. The purpose of such a 
comparison (which at times may compound the confusion rather than 
clarify) is not to arrive at a majority vote but to seek clarification of 
the true scope of the provision, to find that version which serves the 
ends of the Treaty best.°” 

Of the preparatory materials commonly used as extrinsic aids for the 
interpretation of a treaty relatively few documents are available reflect- 
ing the opinions of the negotiators of the E.E.C. Treaty and the posi- 
tions of the governments during the negotiations. Foremost among 
them is the “Spaak Report.”*’* On the other hand, a number of reports 
of Member governments to their parliaments, their statements at the 
time of the ratification debates, and records of these debates are avail- 
able. They have, however, a limited value for purposes of establishing 
the intent of the Treaty framers, and most of these materials are in 
any case not very enlightening. 

The four volumes of judgments of the Court rendered under the 
Coal-Steel Community Treaty offer an important “extrinsic aid” since 
many of its provisions were included verbatim in the E.E.C. Treaty. 
This use of precedent would be justified on the presumption that the 
continued use of a term indicates the intent to accept its established 
interpretation. Caution is in order, however, when the connotation 
of an identical term is varied in the new Treaty, however slight the 
variation may be. Thus, as shown above, détournement de pouvoir 
(misapplication of power) is a ground for appeal against adminis- 
trative acts in both Treaties. To the extent that a definition of its 
meaning is needed under the new Treaty, the Coal-Steel jurisprudence 
will serve as a valuable precedent, although it must be used with 
circumspection.”*™* 


201 Case 2-56, Sammlung, Vol. III, 9 Cf. Bebr, The Development of a Community 
Law ‘4 the Court of the European Coal and Steel Community, 42 Minn. L. Rev. 845 
(1958). 

202 Daig, Arco p. 6. R. supra 19, at 157. See art. 248. Polach, On the Margin of 
the Rome Treaties, 7 AM. J. Comp. L. 593 (1958). 

203 Rapport des Chefs de Délégation aux Ministres des Affaires Etrangéres (Spaak 
Report), published by the Comité Intergouvernemental créé par la Conférence de 
Messine (1956); see also Messina Declaration and other documents collected in X 
CHRONIQUE DE Potitique Etrrancére, Nos. 4-6 (Brussels 1957). 

204 Pinay, La Cour de Justice des Communautés Européennes, 1959 Revue pu Marcu 
Commun 138, at 144 (No. 12). 
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2. INTERNATIONAL LAW 


It has been suggested that to the extent that the Court applies inter- 
national law it should look to Article 38 of the Statute of the Inter- 
national Court of Justice as the best general statement of sources of 
international law.” 

Several types of international agreements may provide a source of 
Community law: those concluded by the Community as a person 
under international law with third states (for example, trade agree- 
ments), those concluded among Member States,” and finally those 
to which the Treaty makes explicit reference. Such reference is con- 
tained, for example, in Article 131, paragraph 3 of the Treaty which 
provides for the association of the overseas territories with the Com- 
munity “in conformity with the principles stated in the Preamble” to 
the Treaty; the Preamble, in its eighth paragraph, refers to the Charter 
of the United Nations. The result of this reference is that the asso- 
ciation of the overseas territories under the Treaty must not only 
conform to the particular provisions of the Treaty but also take into 
consideration the principles of the United Nations Charter, such as 
the principle of self-determination,”’ however limited the legal content 
of this principle may be at this time. 

The Court will resort to customary rules of international law and 
general principles when interpreting the above international agree- 
ments, when defining the relations of the Community with third 
countries (such as the right of active and passive legation), and per- 
haps as a subsidiary source when enunciating a rule applicable to 
the relations between Member States in matters not arising directly 
under the Treaty—not unlike the United States Supreme Court when 
it resorts to rules of international law in adjudicating controversies 
among the States of the Union.*”* In one instance, without drawing 
a sharp distinction between sources, the Court applied a rule of inter- 
pretation which it held was “generally recognized both in international 
law and national law.”**° 


205 MATHIJSEN, Op. cit. supra note 50, at 90 and 157-158. Fitzmaurice, Some Problems 
regarding the Formal Sources of International Law, SymBo.aE VeERz1jL 161-168, 173- 
176 (1958) includes natural law as one of the sources of international law. 

me Ct. att. 220. 

207 Germany, Deutscher Bundestag, 2. Wahlperiode, Schriftlicher Bericht des 3. 
Sonderausschusses Gemeinsamer Markt/Euratom tiber den Entwurf eines Gesetzes 
zu.den Vertrigen vom 25. Marz 1957 zur Griindung der Europiischen Wirtschafts- 
gemeinschaft . . . (1957), Drucksache 3660, at 56.—U.N. Charter art. 73. 

208 Cf. Virginia v. Tennessee, 148 U.S. 503 (1893); Arkansas v. Tennessee, 246 U.S. 
158 (1917); New Jersey v. Delaware, 291 U.S. 361 (1934). 

209 Case 8-55, Sammlung, Vol. II, 297, at 312. 
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3. NATIONAL LAWS OF MEMBER STATES AND GENERAL PRINCIPLES 
COMMON TO THEM 


The Treaty refers explicitly to national law, for instance, when it 
provides that forced execution of a pecuniary obligation imposed upon 
an enterprise by an institution shall be governed by the rules of civil 
procedure in force in the Member State where it takes place.*”° 

The Treaty refers explicitly to the “general principles common to 
the laws of the Member States” as the source of law to govern Com- 
munity tort cases. The Court is required to scrutinize the six national 
legal systems for common principles, a task of some magnitude con- 
sidering the differences among these systems.”** This source is rem- 
iniscent of the general principles of law of civilized nations included 
in Article 38 of the Statute of the International Court of Justice. 

In cases of contracts to which the Community is a party, the Treaty 
requires reference to “the law applying to the contract concerned.” 
How will the Community Court determine the choice-of-law rule 
pointing to the applicable law? One possibility would be for the Court 
to refer to the choice-of-law rule of some other forum—as American 
federal courts since Erie v. Tompkins** have done in diversity-of- 
citizenship cases, applying the choice-of-law rule of the State in which 
they are sitting. The Community Court could, for instance, refer to 
the choice-of-law rule of the national court which would have had 
jurisdiction if the contract had not stipulated the jurisdiction of the 
Community Court.*“* Another possibility would be for the Court to 
apply the substantive law of the court of the jurisdiction in which, in 
the absence of the Community Court, the plaintiff would presumably 
have sought relief—an approach followed at times by special inter- 
national tribunals.”* Since courts in more than one state may well 
have jurisdiction with respect to the contract case in question, as well 
as for other reasons, the better rule might be for the Community Court 
to develop its own choice-of-law rules from the general principles 
common to the laws of the six Member States.”*° Since the jurisdiction 


210 Art, 192. 

211 Art. 215 para. 2. Daig, Arcu. p. 6. R. supra note 19, at 183-184. Braband, Liability 
in Tort of the Government and its Employees: a Comparative Analysis, 33 NY ULL. 
Rev. 18 (1958). 

212 Erie R. Co. v. Tompkins, 304 U.S. 64 (1938); Klaxon Co. v. Stentor Electric Mfg. 
Co., 313 U.S. 487 (1941). 

213 Daig, Arcu. pD. 6. R. supra note 19, at 203; cf. Raape, INTERNATIONALES PRIVATRECHT 
527 (4th ed. 1955). 

214 NussBAUM, PRINCIPLES OF PrivATE INTERNATIONAL Law 43 (1943), referring to de- 
cisions of the Mixed Arbitral Tribunal instituted by the Treaty of Versailles. Wotrr, 
Private INTERNATIONAL Law 91-94 (1945). 

215 The Permanent Court of International Justice stated in the Serbian and Brazilian 
Loan Cases: 


“The Court, which has before it a dispute involving the question as to the law which 
governs the contractual obligations at issue, can determine what this law is only by 
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of the Community Court in contract cases must in any event be stipu- 
lated by the parties, the contract may stipulate also the law which the 
parties may wish to govern the contract. New York law, for example, 
was stipulated as governing High Authority obligations issued in the 





val United States.”* The Coal-Steel Community Treaty contains no pro- 

vision concerning the applicable law in tort or contract cases involving 
~ the Community comparable to the provision in the E.E.C. Treaty 
me discussed above. 
we Where will the Community Court seek a rule of law in those in- 
ay stances in which the Treaty is silent and contains no specific reference 
a. to national law or to the common general principles? The answer to 
led this question will have a profound effect on the growth of Community 

“common law.” When the Treaty provides that “any .. . legal per- 
aty son” has the right of appeal to the Community Court,”* the Court 
d.” most likely will look to the national law of the appellant to determine 
ule whether or not it is a “legal person.” In most instances, however, the 
urt Court may be well advised to look to the common general principles 
can rather than to an individual national law in order to develop Com- 
-of- munity definitions of such concepts as “worker,” “non-wage-earning 
ich activities,” “current payments,” and the like.”* In one case the Coal- 
to Steel Community Court applied a principle common to the laws of 
had the Member States, that is, that a party is deemed to have notice of a 
the letter when it has come in regular course “within the internal sphere 
t to of the addressee.”**® In another case the Court, faced with an admin- 
, in istrative law question for which it could not find a rule in the Treaty 
bly itself, felt compelled to make the decision “taking into account the 
ter- rules recognized in the legislation, doctrine and jurisprudence of the 
well Member States.”*”° 
well oe wa 
ourt reference to the actual nature of these obligations and to the circumstances attendant 
| upon their creation, though it may also take into account the expressed or presumed 
ps intention of the Parties. Moreover, this would seem to be in accord with the practice 
tion of municipal courts in the absence of rules of municipal law concerning the settlement 

of conflicts of law.” Serbian Bonds Issued in France, P.C.1.J. ser. A, No. 14 at 41 (1929). 
216 High Authority and Bank for International Settlements, Tenth Supplemental In- 
bility denture to the Act of Pledge dated November 28, 1954, 5% Secured Bonds (Eleventh 
UL. Series), June 1958, Art. III, sec. 10. However, questions with respect to the interpre- 

tation or application of the Act of Pledge are to be determined “in accordance with 
Mfg. the law which would otherwise be appropriate for such determination.” See SaLMon, 

op. cit. note 140 supra, at 278. For a discussion of conflict of laws questions generally, 
xECHT see Batiffol, Les conflits de lois en matiére de contrats dans la Communauté économique 

Européenne, in CoLLoquE pes Facuttés pe Droir (Lille, June 1959), Les PropLimMes 
10 de- Juripigues ET EcoNoMIQuEs DU Marcué Commun 73 (1960). 
‘OLFF, 21 Art. 173 para. 2. 
ft: *18 Arts. 48(2), 52 para. 2, 67(2). See Reuter, Aspects de la Communauté Econo- 
zilian mique Européenne, 1958 Revue pu Marcué Commun 161, at 168 (No. 3). 

219E.C.S.C. case 8-56, Sammlung, Vol. III, 189, at 200. 
220 Joint E.C.S.C. cases 7-56 and 3-57 to 7-57, id. 83, at 118-119. 
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Even where the Treaty concept may have been adopted from a 
particular national system, such as the French notion of détournement 
de pouvoir, the Coal-Steel Community Court has sought to devise a 
Community definition rather than looking to French law only.™ 


4. ACTS AND PRACTICES OF THE INSTITUTIONS 


The acts of the Council and the Commission adopted in the exercise 
of their power are a vital source of Community law. The regulations 
and other acts of the institutions will eventually have to fill important 
gaps in the Community legal framework. The “law-making” process 
is dependent upon more or less specific authorization in the Treaty. 
It may extend somewhat beyond these confines, however, under the 
“general clause” of Article 235 which authorizes the Council to take 
measures, which, while not expressly sanctioned in the Treaty, are 
necessary for the achievement of its objectives. The same clause in the 
Coal-Steel Treaty has already been invoked by the High Authority.” 
Finally, the practices of the institutions may lay a basis for customary 
rules. 

To what extent does the Court itself “make law” drawing upon the 
sources indicated above? The jurisprudence of the Court itself is 
unquestionably an important source of law particularly where the 
Court interprets incomplete and ambiguous provisions of the Treaty. 
“Wherever there are courts, the law grows in the hands of the 
judges.”**? Some view the Court’s power to “make law” with mis- 
givings. Since the Court is not subject to any control, these critics are 
not prepared to concede that it can “make law” in the sense that 
the other institutions make law.** Continental legal theory is more 
strongly opposed to judge-made law**’ than is the common law tradi- 
tion. Yet it seems likely that the Community Court, in due course, will 
play a significant role in the development of Community law. The 


221 Lagrange, supra note 200, at 857 and n. 14. Perhaps the same approach could 
apply to the Coal-Steel provisions concerning the tort liability of the Community which 
employ the French distinction between faute de service and faute personnelle. See 
generally, Kautzor-Schroeder, supra note 134, at 201. Mucu, op. cit., supra note 134, 
particularly at 31, 67-77. 

222 The provision is art. 95 of the E.C.S.C. Treaty. In its decision 27-58, [1958] 
Journal Officiel 486, the High Authority, with the unanimous consent of the Council 
utilized art. 95 to institute a subsidy to the coal industry in order to prevent unem- 
ployment resulting from the extraordinarily high stock piling of coal. In decision 22- 
59, [1959] Journal Officiel 418, art. 95 was used to grant temporary unemployment 
compensation to Belgian coal workers. 

223 MATHIJSEN, OP. cit. supra note 50, quoting Schwarzenberger at 105-106; Ophils, 
Gerichtsbarkeit und Rechtsprechung im Schumanplan, 4 Neve JuristiscHE WocHEN- 
scHriFt 693-694 (1951). 

224 STEINDORFF, OP. cit. supra note 29, at 16-17. 

225 For two classic statements, see LAuN, Das FREIE ERMESSEN UND SEINE GRENZEN 
105 (1910), and Hauriovu, Principes ve Droir Pustic 33-40 (1916). 
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need for the Court to assist in adapting the broad Treaty provisions 
to concrete situations is accentuated by the fact that there is no Com- 
munity legislature endowed with general legislative power and that 
the Treaty may be formally revised only through a cumbersome 
amendment process requiring the ratification by all Member States. 


CONCLUSIONS 


Enterprises—whether natural or legal persons, whether nationals of 
a Member State or of a third State such as the United States—are 
accorded the right to appeal to the Community Court against admin- 
istrative acts of the Commission and of the Council which directly 
and specifically affect them on the grounds defined in the Treaty. 
Similarly, under specific circumstances, enterprises may contest the 
failure of the institutions to issue an administrative act. The adequacy 
of these legal remedies will depend to an important degree on the 
jurisprudence of the Court, whether it will, for instance, continue the 
practice of the Coal-Steel Community Court and interpret broadly the 
right of appeal. The Coal-Steel Community Court utilized the concept 
of détournement de pouvoir to give private parties standing to contest 
general decisions. In view of the limiting language of the E.E.C. 
Treaty, the question may arise whether the Court will be able or 
willing to grant appeals under that Treaty in all situations where 
“direct and specific concern” of the enterprise affected would war- 
rant it. 

Under an arrangement resembling somewhat a federal system na- 
tional courts of last resort must refer to the Community Court for 
binding determination questions concerning the Treaty or acts of the 
Community institutions which arise in proceedings before these courts. 
Where the right of a party depends on the proper application of the 
Community law, the adequacy of its legal remedy may depend on the 
compliance by the national courts with the Treaty mandate. In at 
least one case a national court gave less than the intended effect to 
this Treaty mandate and refused to submit certain questions to the 
Community Court. A possible solution would be the development by 
the Community of a procedure similar to the writ of certiorari in 
American law whereby the Community Court on request of a party 
could direct the national court of last resort to submit to it the record. 
Such procedure would deepen the “breach” in the “integrity of na- 
tional systems.” 

Where the Community becomes liable to an enterprise for damages 
on account of an act of a Community employee or of a Community 
institution, the enterprise may seek recovery in the Community Court 
only. This Court will decide the case in accordance with the general 
principles common to the laws of the Member States. Where, on the 
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other hand, an enterprise has entered into a contract with the Com- 
munity, it may sue on such contract in the competent national court 
only, unless the jurisdiction of the Community Court is stipulated in 
the contract. In case of such stipulation, the Community Court will 
decide the question of contractual liability in accordance with “the law 
applying to the contract concerned.” Thus, from the viewpoint of the 
development of a “quasi-federal legal system,” the Court has the 
potential to develop a “Community law” not only in the sphere of 
the administrative and constitutional law of the Community, but also 
in the private law sphere by drawing upon general principles common 
to the laws of the Member States. 

The armory of legal remedies will, of course, not depend only on 
the attitude of the Court. The regulations and other administrative 
acts which the institutions are required to issue for the implementation 
of the Treaty will have an important impact on the remedies of the 
enterprises in the Community. | 
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KAZIMIERZ GRZYBOWSKI 


The Powers Trial and the 1958 Reform of 
Soviet Criminal Law 


THE Test CAsE 


The political overtones of the courtroom drama involving the hap- 
less pilot of the U-2 plane will tend to obscure the legal aspects of the 
case, although this was far from the minds of the producers of the great 
show staged in the Hall of Columns in Moscow. Its purpose was to 
demonstrate to the world at large the great strides that Soviet judicial 
techniques have made since the death of Stalin, and that Soviet ad- 
ministration of justice conforms to the most exacting standards pre- 
vailing anywhere in the civilized world. 

Lawyer Grinev, speaking for the defense, delivered, in his last plea, 
a short lecture on some of the features of Soviet law as it stands at 
present, stressing in the first place the equality of the defense and the 
prosecution in the proceedings, and the rights and duties of the Soviet 
defense counsel in the trial. As he remarked: 


“The Soviet court is a humane court, where the formal require- 
ments of law are not the only determining factor. In passing sen- 
tence, the Soviet court is never guided by considerations of cruelty 
and vengeance. The Soviet court deciding the question of the 
punishment of the accused proceeds not only from the circum- 
stances of the case, but takes into consideration the individuality 
of the defendant and the mitigating circumstances.” 


Indeed the Military Collegium of the Supreme Court of the Soviet 
Union stated that it imposed the penalty, “having assessed all the cir- 
cumstances of this case . . . and proceeding from the principles of 
socialist humanism . . .”” 

The significance of the Powers trial, quite apart. from its political 
connotations, lies in the insight that it offers into the operation of the 
Soviet judicial apparatus. It is almost a clinical example as regards the 
meaning of some of the fundamental legal institutions which in the 
tradition of the free world are associated with the very idea of progress 
in the scientific development of judicial techniques, in order to achieve 
a full realization of a penal policy which tends toward as human a 


Kazimierz Grzysowsk1 is Edson R. Sunderland Senior Research Fellow, University of 
Michigan, School of Law. 
*Sudebnyi Protsess po ugolovnomu delu amerikanskogo letchika-shpiona Francisa G. 
—_— (Moscow, 1960), 172. (Cited below as Sudebnyi Protsess.) 
id., 183. 
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treatment of the offender as is consistent with the interests of society, 
The Powers case was simple as to the facts involved. The evidence in 
the trial was introduced to prove the simple circumstances, and all the 
legal issues considered were basic in nature. With the simplicity of 
Soviet criminal proceedings, the slight formality in courtroom tech- 
nique, and the great powers of the presiding judge, who fully directs 
the proceedings and can use them for the expeditious handling of a 
case, the Powers trial could have been disposed of in a much shorter 
time than the three days consumed. 

The leisurely pace of the trial, which permitted meticulous sifting 
of evidence, a thorough and at times pedantic examination of the de- 
fendant, and hearing of expert testimony delivered in great detail and 
properly garbled language, clearly revealed the effects of the criminal 
reform of 1958. For foreign students, the Powers case—with all the 
documentation available—is a test case on the actual meaning of the 
recent reform legislation which, in the letter of the law, and as an 
achievement of the Soviet legal profession, is one of the most important 
events in the legal system of Russia since the Bolshevik revolution. 

The general tone of the reform of 1958 was to bring Soviet criminal 
law up to the standards of the criminal laws of Europe. The series of 
laws enacted by the Supreme Soviet of the Soviet Union on December 
25, 1958,° were intended to create a socialist criminal law, compatible 
with the conditions created in Russia by the forty years of communist 
government, which as far as possible should adapt the progressive ideas 
of European jurisprudence and modern legislative technique to these 
conditions. 

To a large degree, the reform was predicated upon the change in the 
regime itself as it influenced the administration of justice. Since 1955, 
the powers of the investigators of internal security have been greatly 
circumscribed and placed under the control of the Procurator General 
of the Soviet Union and his assistants. The December 1958 reform 
affected practically all aspects of the administration of justice in crimt- 
nal matters. New foundations were laid for the general part of the 
criminal codes, codes of criminal procedure, and statutes on the judi- 
ciary. Two laws were enacted dealing with crimes of particular im- 
portance to the Soviet Union: crimes against the state and military 
crimes. The law on crimes against the state is of special interest in this 
case as it was under this law that Francis Gary Powers, the pilot of 
the downed U-2 plane, was tried for the crime of espionage. Finally, 
in addition to some laws dealing with amendments to the Constitu- 
tion, necessitated by the reform, a new law on military tribunals was 


3 See Grzybowski, “Soviet Reform of Criminal Law,” 6 Ost-Europa Recht (1960) 
108-122; id., “The Extraterritorial Effect of Soviet Criminal Law After the Reform of 
1958,” 8 American Journal of Comparative Law (1959) 515-518. 
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passed, which is also of interest in the case as the jurisdiction of the 
Military Collegium of the Soviet Supreme Court was based on this 
law. Under Article 9(d) of this law, courts martial have jurisdiction 
over all cases involving espionage; Article 16 provides that the Military 
Collegium of the Supreme Court shall have jurisdiction in all crimi- 
nal cases of special significance, as the Powers case apparently was 
regarded. 

The principles of the new legislation have introduced or strength- 
ened some of the legal principles and institutions rudimentary in any 
judicial process, under any social order. The right of the accused to 
legal assistance and to effective defense has been strengthened by a 
clear provision that the burden of proof rests on the prosecution. 
Article 43 of the General Principles of Criminal Procedure of 1958, 
states that “A conviction cannot be based on suppositions, and may be 
decreed only when in the course of trial the guilt of the accused has 
been proved.” 

But the most important of all the procedural principles enunciated 
is that the defendant has the right, but not the duty, to give explana- 
tions in connection with the charges against him. This suggests that 
the defendant may either participate actively in the proceedings or re- 
main passive, and that his position differs from that of a witness 
(Article 21), thus laying the foundations for the possibility of defense 
tactics. Unfortunately, this reform was not carried out consistently 
throughout the entire system of procedural rules. 

Under the new laws, Soviet courts are given an opportunity to build 
up a judicial process designed to uphold some of the values which are 
the essence of the modern administration of justice. The Powers case 
offers some evidence on how they have used this opportunity in the 
prosecution of crimes to support the rule of law in a socialist country. 


ForM AND SUBSTANCE 


Judicial process under any legal system is not a ritual without practi- 
cal purpose. Each stage of the proceedings, and the rights accorded to 
the parties, have but one goal, to permit the concentration of the pro- 
ceedings on an unbiased examination of the facts and circumstances 
pertaining to the charges against the defendant. 

From a purely formal point of view, the proceedings before the court 
in the Powers case were impeccable in their adherence to the letter of 
the law, and in terms of courtroom courtesy. At the outset of the pro- 
ceedings, the defendant was asked if he had any objections regarding 
the composition of the court and the person of his defense counsel, and 
whether he agreed to grant this same lawyer access to the files of the 


* Cj. Swiss Federal Procedure of 1943, articles, 39-43. 
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case. He and his counsel were given full opportunity to question wit. 
nesses and experts, to offer explanations, and even to engage in sparring 
contests (defendant Powers only) with the prosecution. The defendant 
was allowed to point out errors in the reasoning of the presiding judge 
during questioning on the purpose of the pistol which Powers had on 
him, and during testimony of the experts regarding the markings on 
the plane.° 

At the same time, the examination of the vital issues determining 
the defendant’s responsibility proceeded under conditions which pre. 
cluded fairness in the proceedings. The trial erred against the princi- 
ple that the defendant has the right to have the charges against him 
examined with the exclusion of all extraneous material and issues not 
pertaining to the matter at hand, and prejudicial to the issue. As stated 
in Section 1044 of the Penal Code of California: 


“Tt shall be the duty of the judge to control all proceedings dur- 
ing the trial and to limit the introduction of evidence and the 
arguments of the counsel to relevant and material matters, with 
a view to the expeditious and effective ascertainment of the truth 
regarding the matters involved.” 


The criminal procedures of civil-law countries give similar powers 
to the presidents of the tribunals.* These provisions, however, are not 
implemented in criminal proceedings by formal rules of evidence re- 
garding admissible or inadmissible evidence. While common-law courts 
must observe formal rules of evidence, civil-law courts are free to ex. 
amine any material which, in their opinion, is useful in a case. The 
criminal procedures of the civil-law countries define only in the most 
general terms what is relevant to a case, particularly in connection with 
the summoning and examination of witnesses.’ Article 15 of the Soviet 
Law on Basic Principles of Criminal Procedure of the USSR and the 
Constituent Republics describes the circumstances subject to proof in 
a criminal case as follows: 


“In the pretrial investigation and at the trial of a criminal case, 
the following must be proved: 

(1) The fact that the crime was committed (time, place, method 
and other circumstances of the commission of the crime); 

(2) the guilt of the defendant in committing the crime; 

(3) the circumstances affecting the degree and nature of the 
responsibility of the defendant; and 

(4) the nature and amount of damage caused by the crime.” 


5 Sudebnyi Protsess, 101 and 115. 

® See for instance article 310 of the French Code of Criminal Procedure. 

7 Article 348, Para. 1 of the Italian Code of Criminal Procedure provides: II giudice 
deve esaminare i testimoni informati dei fatti per cui si procede e che ritiene utili 
al l’accertamento della verita. 
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While the general directives on admissibility of evidence are similar, 
if not identical, in both types of proceedings, civil-law criminal pro- 
t cedures lack prohibitory rules as evolved by the common law, which 
declare certain evidence to be inadmissible, or inadmissible at a cer- 
tain stage of the proceedings. For instance, common-law jurisdictions 
do not permit evidence concerning prior convictions and general char- 
acteristics which adversely affect the personality of the offender to be 
produced in court while the question of guilt is being debated. Such 


. evidence becomes admissible once the question of guilt has been de- 
. cided and the question of penalty and preventive measures (probation) 
n 


is being considered.* 

However, a criminal law judge in a civil-law country is not without 
guidance, which is contained in the provision of substantive law which 
defines the offense for which the defendant is on trial. The elements 


I- of crime there defined constitute matters relevant and material to the 
ne case. Furthermore, the adverse effect of background information is set 
th off by the presumption of innocence which favors the defendant, even 
th if he has a criminal record.” 

Most important, however, for the control of relevant and material 
rs matters pertaining to a case is the fact that in civil-law countries juries 
ot are judges of fact in a far stricter sense than in common-law jurisdic- 
re- tions; this eliminates debate of extraneous matters, and makes irrele- 
rts vant all information not directly pertaining to the case. While the ver- 
X- dict of a common-law jury resolves the question of guilt, a Western 
he European jury answers the question of fact, leaving culpability as a 
question of law to the professional judge. 
it 


Defendant Powers was tried under circumstances which deprived 
him of these guarantees of a fair trial in the substantive sense. Accord- 
ing to the bill of particulars (act of accusation), Powers was charged 
with espionage formulated in the following manner: 


“,.. having been drafted in 1956, by the Central Intelligence 
Agency of the United States, he conducted active espionage activi- 
wail ties against the Soviet Union, which were a part of the aggressive 
policies conducted by the United States Government. On May 1, 
1960, he—Powers—with the knowledge of the United States Gov- 
the ernment, in fulfilment of the task assigned him by the American 
Intelligence, which executed this aggressive policy . . . intruded 
” into Soviet airspace. . . .””° 


se, 


® Wigmore, 1 Anglo-American System of Evidence . . . (3rd ed.) 667 ff. 

: *H. Donnedieu de Vabres, Traité de Droit Criminel et de législation Pénale Comparé 
dice (1947) 714. 

util 10 Sudebnyi Protsess, 33. 
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The prosecutor in addressing the court insisted on a broadening of 
the issues debated in the course of the trial: 


“, . the task of the court cannot be limited exclusively to as 
certaining the facts which pertain to the actions directly imputed 
to defendant Powers, and personally committed by him... ”™ 

“In this connection I am forced to stress that the statements of 
the United States Government leaders which I have mentioned 
above, in which they admitted that espionage and violation of the 
sovereignty of other nations are a policy of the United States Goy- 
ernment, have a procedural value and constitute judicial evidence 
in the criminal case against Powers. . . .”” 


The court accepted this concept of the charges against Powers. It 
found him guilty of espionage activities conducted since 1956 in the 
form of espionage flights along the frontiers of the Soviet Union. 
Furthermore, the Court found him guilty of acts of espionage com- 
mitted on May 1, 1960, and ruled that his flights were acts of the 
American Government, and that by his flight he violated Soviet soy- 
ereignty under international law, and that “In those conditions the 
aggressive act of the United States of America perpetrated on May 1, 
1960, by the defendant Powers, endangered international peace.” 

The Court found that: 


“... defendant Powers, in the course of a long period, was a 
secret agent of the Central Intelligence Agency of the United 
States, which directly carried out espionage tasks against the Soviet 
Union, and on May 1, 1960, with the knowledge of the United 
States Government .. . intruded into Soviet airspace .. . and 
that by this action he committed a grave crime defined in Article 2 
of the Law of the Soviet Union on Criminal Responsibility for 
Crimes against the State.””* 


This formulation of charges against Powers distorted the perspective 
of the case and focused the attention of the proceedings primarily on 
the United States Government, while the transgressions of the physi- 
cal defendant were treated merely as a channel through which the 
policies of the United States Government were executed. At the same 
time, under the definition of the crime of espionage, all these issues 
were utterly irrelevant, as the crime with which Powers was charged 
consisted of: 


“Transmitting, stealing, or collecting for the purpose of trans- 
mission to a foreign government, foreign organization, or their 


11 [bid., 130. 
12 [bid., 141. 
18 [bid., 175-181. 
14 Tbid., 183. 





19¢ 


do 
an 
Ww: 


pl. 





ed 
et 
ed 
nd 


or 


1€s 


ed 


ns- 
eir 











1960] GRZYBOWSKI: THE POWERS TRIAL AND THE 1958 REFORM 431 


agents, information constituting a state or military secret, as well 
as transmitting or collecting, on assignment by a foreign intelli- 
gence, any other information to be used to the prejudice of the 
interests of the USSR, if the espionage was committed by a for- 
eigner or by a stateless person.” 


The nature of Powers’ relationship to the United States Government, 
the official or private character of his mission, and the relationship of 
his criminal action to United States policy had no bearing on the 
case. As the question of United States policy became a part of the 
charge against Powers, the judicial records and findings of the court 
consist partly of valid legal reasoning and partly of political propa- 
ganda, which, though introduced as a matter for judicial examination, 
still belong to the realm of political action. That this was precisely the 
purpose of the trial was fully recognized by the public prosecutor, who 
assured the court in his summation that the “. . . verdict in this case 
will be of significance not only for the personal fate of the accused 
Powers. A verdict of the court, based on material provided in the pre- 
liminary and court investigations, will once again convincingly ex- 
pose to the whole world the criminal and aggressive policies of the 
United States ruling circles. There is no doubt that your verdict will 
play a part in the struggle that is extending more and more throughout 
our planet and on whose issue the future of mankind depends.””® 

And indeed the court’s sentence in the Powers trial is a political 
document which accidentally looks like the decision of a court, and 
among other things, accepts as fully proven that the U-2 overflight 
was specifically designed to disrupt the Summit Conference in Paris 
planned for May 1960: 


“Subsequent events confirmed that the aggressive intrusion of 
the U-2 espionage plane into USSR airspace on May 1, was pre- 
meditated by United States reactionary circles to wreck the Paris 
Summit Conference, prevent the relaxation of international ten- 
sion, and revive the cold war... .””° 


Tue IssuE oF GuILT 


It is sometimes difficult to distinguish between essentials in the 
Powers case and essentials in the propaganda campaign against the 
United States. But while the propaganda aspect took precedence over 
the case of Powers, great attention was paid to the trial of the unfortu- 
nate pilot of the U-2 plane. 

On the face of it, the issue was simple. The guilt of Francis Gary 
Powers seemed proved beyond a doubt. He was brought down deep 





15 Tbid., 131. 
18 Tbid., 182. 
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inside Russian territory, and the equipment of his plane left little doubt 
that the purpose of the flights had been to gather data concerning 
Soviet defense installations. The prosecutor stated in his final plea: 

“There is no doubt at all as to whether the aim of collecting this 
information by Powers was to hand it over to a foreign state; for all 
the circumstances were established with the utmost completeness and 
clarity, and the defendant Powers, himself, does not deny that he 
collected that information on direct orders from the American Intelli- 
gence Service in conformity with the program sanctioned by the 
United States Government.” 

However, the Soviet definition of espionage (Article 2 of the Law 
on Crimes against the State) indicates that espionage is an intentional 
crime, and for conviction more than an absence of denial by the de- 
fendant is needed. Article 43 of the Procedural Principles of 1958 clearly 
orders: “A conviction cannot be based on supposition, and may be de. 
creed only when in the course of trial the guilt of the accused in com- 
mitting the crime has been proved.” 

Modern criminal law is based on the assumption that the purpose 
of punishment is primarily to correct, and only in exceptional cases to 
eliminate the transgressor against the criminal statute from society. As 
a consequence, liability to punishment, and its type and severity, are 
related to the form and nature of subjective guilt, which modern crimi- 
nologists consider the surest guide to the personality of the offender. 
Absolute liability (objective criteria of responsibility) is little known 
to European criminal law, and the commission of a punishable act re- 
quires either intent (dolus in its various forms) or negligence (culpa). 
As a rule a punishable act must be committed intentionally. If the 
offender is guilty of negligence he is liable to punishment only if the 
law expressly provides for it. 

As legislative techniques developed, types of guilt were related to 
the classification of offenses. Crimes and misdemeanors as a rule re- 
quire intent. In expressly provided cases, a misdemeanor may be com- 
mitted through negligence while petty offenses (police transgressions) 
are liable to punishment without regard to the type of guilt, unless the 
law rules otherwise.”* 

The question of the formulation of guilt represents one of the weak- 
est points in the Soviet reform of 1958. The new Law on General 
Principles of Criminal Legislation defines as a crime any socially dan- 
gerous act (of commission or omission) directed against the Soviet 
social and political order, the economic system, etc., if so specified by 
law (Principles of Criminal Legislation, Article 7). It also defines 
criminal intent and negligence in traditional terminology, but fails to 


17 [bid., 131. 

18 See for instance art. 40 of the Norwegian Criminal Code of 1902; art. 19 of the 
Danish Criminal Code of 1930; art. 48 of the Russian Code 1903; art. 42 of the Italian 
Code of 1930. 
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repeat the general reservation that unless otherwise expressly provided 
for by a criminal statute, a prohibited act is punishable only when com- 
mitted with intent. Contrary to modern practice, the Soviet statute 
lumps all punishable acts into a single category of socially dangerous 
acts, and although on occasion a distinction is made between more 
dangerous and less important crimes, a systematic grouping of offenses 
into classes is avoided. In this manner, it is left to the Special Part of the 
Code and its definitions of separate crimes to distinguish between intent 
and negligence, and unless expressly provided for in each definition, the 
court must give similar weight to intent and negligence. 

In the case of espionage, the terms of the definition leave no doubt 
that it is conceived as an intentional crime. Its essence consists in trans- 
mitting, stealing, or collecting, for the purpose of transmission to a 
foreign government, information which the offender has good reason 
to consider constitutes a state secret which may be used to the preju- 
dice of the interests of the USSR. In order to convict a person under 
Article 2 of the law on Crimes against the State, the evidence in court 
must prove that the defendant was aware of the nature of his actions 
and of the nature of the material and information involved. Article 8 
of the 1958 Law on the General Principles of Criminal Legislation, 
which was enacted simultaneously with the new Law on Crimes against 
the State, defined the intentional commission of a crime in great tech- 
nical detail: “A crime shall be considered to be committed intentionally 
if the offender was aware of the socially dangerous nature of his act of 
commission or omission, foresaw its socially dangerous consequences, 
and desired them or deliberately assented to their occurrence.” 

Specific problems arise in connection with the regime of secrecy in 
the Soviet Union, which differentiates between various types of in- 
formation available to the public in the Soviet Union, but not available 
for distribution abroad (books, statistical information), but this aspect 
of espionage is not relevant to the case. 

The evidence produced in court in connection with the May 1, 1960, 
overflight was centered on the question of the deep penetration over 
the territory of the Soviet Union, on the equipment of the plane, and 
on an analysis of the results of the reconnaissance mission. It was estab- 
lished by experts that the plane was equipped for aerial photography 
from a great height, that it carried apparatus recording data concern- 
ing Soviet radar stations, and that these photographs and data consti- 
tuted Soviet state and military secrets. The court established the crimi- 
nal act of which it found the defendant guilty as follows: 


“During the entire flight up to the moment the aircraft was 
shot down, Powers operated special intelligence apparatus, took 
photographs of important defense objects and made recordings of 
signals from radar installations.””® 





*® Sudebnyi Protsess, 178. 
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The court therefore went further than the prosecutor. It established 
that Powers knowingly collected data by means of equipment installed 
on the plane. It drew the same conclusions that one would draw from 
any other similar situation in which the use of technical apparatus js 
involved. To provide an analogy, an adult person discharging a fire. 
arm aimed at a person thereby manifests the intention of hitting that 
person with a bullet, and no other evidence of intent is needed. 

The question of the use of the equipment installed in the plane was 
the subject of constant interrogation of the defendant. The issue was 
what knowledge the defendant had of the equipment and of its opera- 
tion. At all times, Powers maintained that, according to his instruc. 
tions, he had to fly along a course marked on the map, and at certain 
points to switch the equipment on and off. The switches were on a 
panel in front of him, and when switched on a light indicated that 
the mechanism was in operation. Asked expressly about his use of the 
photographic equipment the defendant stated: “I had no express or 
concrete instructions concerning the use or operation of that or other 
equipment. What I did was to switch the equipment on or off over 
various points on the course.””° 

In addition to operating the equipment, Powers also made some 
notations of objects observed from the air. He noted an aerodrome, a 
dump, and a large cluster of buildings which were not on the map, as 
he would have done while flying anywhere in the world, even over the 
United States.” 

The central question was, therefore, the operation of the equipment, 
and whether it could be inferred that the defendant gathered the data 
intentionally. It is important that, during the investigation, it transpired 
that this equipment differed from flight to flight, depending upon the 
time of day and night, and that in no case did the defendant know the 
purpose of the equipment and how it operated.*” He explained his 


20 Tbid., 40-41, 43-44. In this connection the following dialogue took place between 
the defendant and the prosecutor (Rudenko): 


“Rudenko: What was the purpose of switching it on and off? 

Powers: I had instructions to do it. There were notations on the map where ! 
had to switch the equipment on and off. 

Rudenko: Obviously, defendant Powers understood clearly what was the purpose 
of switching the equipment on and off? 

Powers: I may have speculated why I was switching it on and off. But whether 
I knew it—I would say that I did not. 

Rudenko: But clearly, defendant Powers knew it precisely? 

Powers: Even today I am not quite certain why this was being done. But now 
that I have seen some of the results, after I have learned something about the 
equipment, now I have a much clearer understanding than before of what was its 
purpose.” (Sudebnyi Protsess, 43-44). 

21 [bid., 45-46; see also 59, 60, 87-88. 
22 [bid., 59-87. 
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ignorance by the policy of the authorities. The equipment was highly 
secret, and only authorized personnel had access to it.” 

During the entire trial, as recorded in the official edition, Powers 
clung steadfastly to his position that the nature and purpose of the 
equipment were unknown to him, and the records of the trial contain 
no additional evidence which would throw any light on the question 
of intent. An interesting aspect of the case against Powers is that, in 
its finding, the Court felt no need to explain what led it to assume that 
the defendant was fully aware of the significance of his actions. 

Another circumstance which corroborated Powers’ line of defense 
was the question of the national markings on the aircraft. According 
to the depositions of the experts, no such markings were to be found on 
the remnants of the plane.** According to the defendant, however, he 
was unaware of this fact and, as a matter of fact, seriously questioned 
the opinion of the experts. According to him, he had not been able to 
ascertain whether this particular craft bore United States national 
marks since he had approached the plane in a high altitude suit which 
made his movements cumbersome and visual observation difficult. His 
conviction, however, that he flew a plane clearly marked as a United 
States airship was based on the fact that all aircraft of this type which 
he saw on his airfield bore the national identification marks.*° Regard- 
less of Powers’ rationalization concerning the purpose of flight, there 
is no evidence that he fully realized the nature of his act, foresaw its 
socially dangerous consequences, “and desired them or deliberately as- 
sented to their occurrence,” as Article 8 of the General Principles 
prescribes. 

However, Powers was fully aware of the illegal nature of his flight 
over the territory of the Soviet Union. While his operation of the 
reconnaissance equipment provided no indication of his intent to com- 
mit espionage, flying the plane over Soviet territory was indicative of 
his state of mind. His flight over Soviet territory could be qualified as 
punishable under Article 21 of the Law on Criminal Responsibility 
for Crimes against the State: 

“Violation of Rules of International Flights. Flying into the USSR 
or out of the USSR without an authorized permit, failure to observe 
routes, landing places, air gates, height or flights indicated on the per- 
mit, or any other violation of rules of international flights, shall be 
punished by confinement for a period of from one to ten years, or a 
fine of up to 100,000 rubles with or without confiscation of the aircraft.” 

It is a matter of speculation whether the court’s decision in the 
Powers case was the result of the fact that issues of intent were con- 















































°3 [bid., 88. 
*4 Tbid., 101. 
* [bid., 37 ff. 
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nected with the treatment of Powers as a physical representative of the 
United States Government, whose policy the court accepted as off- 
cially admitted, or whether it is a matter of criminal policy to make 
little if any distinction between various types of guilt, intent, or negli- 
gence (dolus and culpa). 

Some light is thrown on the Soviet legislative solutions in the ques. 
tion of negligent and intentional crimes by the satellite criminal legis. 
lation. Of the five criminal codes enacted in these countries since 1945, 
two, the Hungarian Code of 1950 and the Albanian Code of 1952, have 
adopted the Soviet formulation of intent and negligence. The Hun- 
garian Code states plainly that “crimes committed through negligence 
shall be punished except when the law declares that only intentionally 
committed acts shall be punished.” The statement of the Minister of 
Justice, submitted with the bill, explained that “the law declares that 
as a general rule crimes committed through negligence are punishable 
except when the law states that only an act intentionally committed 
shall be punished. This represents a more satisfactory defense of so- 
ciety, because the social danger of negligence is frequently equal to 
that of intent, and sometimes even surpasses it.” 

As illustrated by the Powers case, the Soviet approach to the ques- 
tion of guilt, even since the reform of 1958, still falls short of general 
European standards. It denotes a total lack of concern for the per- 
sonality of the offender as a factor in determining the degree of re- 
sponsibility and the nature and severity of the punishment, and turns 
the administration of justice in penal matters into blind retribution. 
With this approach, the provisions of the new legislation, designed to 
use punishment as a means of social rehabilitation, make little sense, 
as the Soviet court dispensed with the only means of ascertaining in 
each individual case the prospects for rehabilitation. 

Advocate Griney, in his final pleas, demonstrated that Soviet lawyers 
have a good understanding of the requirements of modern penal 
policy. He addressed the judges: 


“Your responsibility is not only to establish the fact that a crime 
was committed and to prove the culpability of the defendant, but 
also to clarify all the circumstances connected with this crime. 

“This is why, in debating the case, you were not satisfied with 
a mere clarification of the factual circumstances, but with great 
care and objectivity examined the circumstances in which Powers 
committed his crime; you have gone into the causes that motivated 
his actions, and have displayed great interest in his past, and have 
done everything to obtain a clear idea of Powers’ attitude toward 
the crime he committed and the role he played in it.” 


°6 Tbid., 26. 
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1960] 


e Advocate Grinev knew all the issues and problems of modern penal 
- policy, and in this melancholy situation his awareness justifies some 
€ hope for the future. 

I- The trial of Powers by the Military Collegium of the Soviet Supreme 


Court has demonstrated that the General Principles of Criminal Leg- 
islation of 1958 provide no machinery for permitting the individualli- 
zation of criminal cases in order to make proper use of the large 
5, punitive powers with which the law has equipped the Soviet courts. 
The most important element in the determination of criminal respon- 


: sibility, the element of guilt, has remained blurred and there is no 
. connection between the degree of guilt and the penal policy. Elsewhere, 
ly modern legislators have employed great ingenuity to assure as full and 
if purposeful a realization of criminological policies as possible. This 
at example has not been followed in Soviet law, which contains little 
" more than high-sounding slogans with no coverage in the detailed 
d provisions of the law. 
O- 
to LiMITs OF JURISDICTION 
The shortcomings of Soviet judicial practice in the enforcement of 

S- criminal law may be partly attributed to poor understanding of the 
al function of the general principles of criminal law in the application 
- of the specific provisions of the Special Part which contains the defini- 
€ tions of individual offenses. In addition to the question of intent, on 
ns which the Soviet Supreme Court paid little attention to the directives 
n. of the General Principles, these were also disregarded as respects the 
to territorial limits of the jurisdiction of the Court in crimes of espionage. 
e, Under the 1958 Law On General Principles of Criminal Legislation 
in (Articles 4-5) the force of Soviet statutes and the jurisdiction of Soviet 

courts in criminal matters covers the territory of the Soviet Union, 
Ts irrespective of the nationality of the offender, and extends to crimes 
al committed abroad only when the offender is a Soviet national or a 

stateless person residing in the Soviet Union. As regards foreigners, 
si Soviet criminal law has no extraterritorial application except when 
“ international treaties provide for the punishment of foreign nationals 


for crimes committed abroad. 

ch Under Article 2 of the Law on Crimes against the State, the foreign 
nationality or stateless status of the offender is a statutory condition 
for the commission of the crime. Espionage by a Soviet national con- 
“d stitutes treason punishable under Article 1 of the same law. Espionage 
‘ abroad, therefore, may be charged only against a Soviet national and 
not against a foreigner or stateless person, except in case of a stateless 
person residing in the Soviet Union. Thus, according to Soviet criminal 
legislation, the activities of the defendant, consisting of flights along 
the Soviet frontiers or similar activities, are not espionage. The force 
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of the Soviet statute extended to the defendant only from the moment 
he crossed the Soviet frontier on May 1, 1960. 

However, the Military Collegium of the USSR Supreme Court paid 
little attention to the limitation of its jurisdiction. It examined Powers’ 
activities outside Soviet territory, found them to constitute a crime of 
espionage in contravention of the Soviet statute, and in its sentence 
imposed the penalty for these activities.” 

The disrespect shown by the supreme judicial body of the Soviet 
State for the general rules which determine criminal policy in the 
administration of justice is a confusion of ideas inherent in the nature 
of the Soviet system of government. 

Fair trial is guaranteed by the system of separation of powers, which 
not only makes the courts independent of other branches of govern- 
ment, but permits them to follow general dictates of policy which are 
formulated with regard to their role in the life of society. In the Soviet 
theory of government, which is based on the principle of the unity of 
the people’s power, citizens have no need for special protection against 
the agencies of the government, nor do Soviet courts differ in the 
purpose of their action from other agencies of the government. The 
reform of 1958 has demonstrated that this theoretical assumption has 
not worked with the perfection expected, and the Soviet legislator felt 
obliged to proclaim anew the principle of judicial monopoly in impos- 
ing serious penalties. Article 7 of the General Principles of Procedure 
in Criminal Matters formally stated that the “administration of justice 
in criminal matters belongs exclusively to the courts. Nobody may be 
declared guilty of committing a crime and be subjected to a penalty 
except by court sentence.” The same principle is restated in the General 
Principles of Criminal Legislation, which assert in Article 3 that crimi- 
nal punishment may be imposed only by a court decision. 

The meaning of these provisions is lost, however, if in the execution 
of their duties the courts pay no attention to the general directives of 
the law determining the penal policies of judicial law enforcement, 
and follow instead the high policies of the state. 


PRETRIAL PROCEEDINGS AND THE JUDICIAL PROCESS 


One of the less satisfactory aspects of the 1958 Soviet reform of 
criminal law is the continued separation of pretrial proceedings from 
judicial process. The principles of Judicial Procedure in Criminal 
Matters of 1958 have re-established the traditional terminology differ- 
entiating between police and formal investigations, the latter being 


27“The Military Collegium of the USSR Supreme Court considers it established 
that defendant Powers has, for a long time, been an active secret agent of the CIA and 
has carried out espionage tasks for that agency directed against the USSR;...” 
Sudebnyi Protsess, 183. 
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obligatory in trials of more important crimes (crimes against the state 
and military crimes), but have kept them under the control of the 
public prosecutor. In modern European procedures, such investigations 
are controlled, after the French pattern, by the court and are con- 
ducted by a judicial officer who enjoys all the privileges and status of 
an independent judge. His investigations are under the control of the 
special bench (chambre d’accusation) that reviews appeals from his 
decisions and finally decides the question whether pretrial investiga- 
tions have provided grounds for an open trial. The evidence assembled 
in the course of such investigations must be examined again in the 
open trial. As a matter of principle, police investigations in minor 
cases provide no information to the court and have no probative value.” 

The difference between pretrial investigations in the civil-law coun- 
tries of the West and those of the Soviet type is that, while in the free 
world the tendency is to extend the rules applicable to open trials to 
pretrial investigations in order to extend the protection of individual 
rights, under the Soviet system administrative action in pretrial investi- 
gations not only is free from the controls characterizing the judicial 
process but tends to influence the open trial itself. This situation is due 
primarily to the fact that evidence collected in the course of pretrial 
investigations constitutes evidence in court, and furthermore, that depo- 
sitions of the defendant in the course of a pretrial investigation con- 
stitute such evidence.” 

This situation has a profound influence on the course of open judicial 
process. The fact that the defendant has the right to legal assistance 
is largely voided, as he may exercise this right only in the course of 
the open trial, where issues are joined, the defense line is formed, and 
most, if not all evidence inculpating the defendant—including his own 
testimony—is gathered. Thus, defense and prosecution have a very un- 
equal position. Professional advice, matching the expertise of the prose- 
cution, is available only in the latter stages of the proceedings. In the 
course of pretrial investigations, the defendant—generally under ar- 
rest—has no right to communicate with the outside world with regard 
to the case against him, or to question witnesses or experts. 

On several occasions, the prosecution pointed out to the defendant 
that his depositions differed from those in the pretrial investigation, 
and the court based its decision on the material of the case, including 
that collected during the pretrial stage. From the situation in the bill 
of charges of various documents in Powers’ dossier, it appears that 
it consisted of at least six volumes of documents, and it is a matter of 
speculation what additional evidence is included in addition to that 
produced in the open hearing. 


°8Cf. Gerald L. Kock, “Criminal Proceedings in France,” 9 American Journal of 
Comparative Law (1960) 254-255. 
*9 Article 16, General Principles of Criminal Procedure, 1958. 
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It is doubtful whether it was possible for the defense to offer, as 
is understood in the free world, a contest of opinion and interpreta. 
tion of evidence from the position of its own theory of the case. There 
is no evidence—in the official record of the case—of Grinev’s opinion 
of the case. It is equally difficult to establish whether either the de. 
fendant or his defense counsel made an intelligent effort to formulate 
a defense theory. The only action which Powers’ lawyer injected into 
the proceeding was to offer some illustration as to the social back- 
ground of the accused, and to point out his collaboration in the in- 
vestigation of the charges against him. The reasons which forced 
Powers’ lawyer to take this line will remain a matter for speculation. 
The answer probably lies in the six volumes of the Powers dossier, 
gathered in the course of the pretrial investigations. 

















A. E. ANTON 
L’Instruction Criminelle 


Liinstruction criminelle has always been one of the characteristic 
features of French criminal procedure. In the past it would perhaps 
have sufficed to describe it as a method of assembling the elements of 
proof against an accused person to permit of the court being adequately 
informed (instruit) of these before the public trial. The emphasis was 
upon the investigation of the crime in the general interest of society 
that the guilty should not go unpunished. Today, such a description 
would be inadequate, since the process finds its justification also in 
the safeguards it offers to the accused. The purely investigatory func- 
tions of the jage d’instruction could be taken over by the police; but 
the police are not quite free from the suspicion of being too anxious 
to secure convictions, and it is felt that investigation by a person of 
judicial status may shield innocent persons from the risk of being 
exposed to overzealous police interrogation. The device of instruction 
also ensures that an accused is not arraigned upon a serious charge in 
open court with all the attendant publicity unless and until a magis- 
trate, after carefully and impartially investigating the facts, is prepared 
in effect to say that there is a sustainable case against him. But these 
are oversimplifications, and in this matter the nuances are important 
and the context crucial. 

The context is that of a system of proof in criminal affairs which 
does not concede to the parties that control over the presentation of 
evidence and those opportunities to deprive hostile evidence of its 
force which are features of the Anglo-American system. In France 
the evidence is led not by advocates representing the interests in con- 
flict but by the president of the court in the interest of abstract justice 


A. E. Anton is Professor of Jurisprudence, University of Glasgow. The writer 
gratefully acknowledges the financial assistance of the Carnegie Trust for the Universi- 
ties of Scotland, which enabled him to study the process of instruction criminelle at 
first hand. He also expresses his sincere thanks to M. Caleb, Procureur Général 4 la 
Cour d’Appel de Grenoble, and M. Clérmond, Juge d’Instruction au Tribunal de Grande 
Instance de Grenoble, for their generosity in freely placing their knowledge and ex- 
perience at his disposal. 

In the interests of clarity of exposition, this article is limited to a description of the 
procedure as it stands today under the Code de procédure pénale of 1958. For the back- 
ground to recent legislative changes the following articles, inter alia, may be consulted: 
Donnedieu de Vabres, “La Réforme de I’Instruction préparatoire,” Rev. Sc. Cr. 1949, 
p. 499; Vouin, “Le projet de réforme du Code d’instruction criminelle,” D. 1950, Chron., 
p. 37; Caleb, “Considérations sur le nouveau projet de Code d’instruction criminelle,” 
Rey. Sc. Cr. 1952, p. 19; Besson, “L’origine, l’esprit, et la portée du Code de procédure 
pénale,” Rev. Sc. Cr. 1959, p. 271; Levasseur, “Vers une procédure d’instruction con- 
tradictoire,” Rev. Sc. Cr. 1959, p. 297. 
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alone. In the absence of anything akin to cross-examination some other 
method of checking the accuracy of the oral evidence must be adopted, 
and from one standpoint, the system of instruction is just such a device, 
It is an extremely patient preliminary examination of the evidence, 
which is sifted and studied, heard and reheard, until as far as possible 
all inconsistencies have been eliminated and until those which have 
not been eliminated are thrown into sharp relief. The juge d’instruc- 
tion hears evidence from the accused and from all the witnesses in the 
case. If in any respect this evidence is contradictory, the witnesses are 
reheard and asked to explain the contradictions. If inconsistencies stil] 
remain, the juge d’instruction will arrange for the persons tendering 
contradictory evidence to be confronted with each other in the hope 
that one or other will give way. He may also proceed to a reconstitu- 
tion of the crime, which often demonstrates to the accused or to a 
witness the absurdity of maintaining a false version of the facts and 
so leads him to admit the truth. All this evidence is committed to writ- 
ing in an authentic form and is placed in a file in which all the papers 
relating to the case are assembled, the dossier, which is studied by the 
president of the court, and sometimes by the other judges, before the 
trial. This dossier permits the president at the trial to observe when 
the witnesses are departing from the evidence which they previously 
tendered. He is then in a position to question them effectively and to 
challenge them with any apparent contradiction. 

The fact, moreover, that in the French trial the evidence is led by 
the president of the court makes it necessary that he should be well- 
informed, not only of the charges against the accused, but of the 
evidence which points to his culpability. The scene at the trial com- 
mences with the interrogation of the accused, and this interrogation 
would be pointless if it were conducted by a person with no prior 
knowledge of the facts. It will be fruitful only when the president is 
thoroughly familiar with every aspect of the case. The witnesses, too, 
are questioned by the president and here the value of the questioning 
will depend upon how well-informed the president is. It is virtually 
indispensable, therefore, that the facts should have been fully investi- 
gated before the trial and the results of the investigation presented to 
the president in a manner which, as far as possible, ensures their 
accuracy. It follows, therefore, in the French view, that the procedure 
of instruction criminelle, or an information, as it is often called, should 
be conducted not by the police, but by a person of judicial status. 

There are also historical and psychological explanations for this 
approach. When the procedure took its present form in the Code 
d’instruction criminelle of 1808, it would have been thought absurd 
to allow it to be conducted by the gendarmerie. Although the gen- 
darmes enjoyed a merited reputation for firmness, they often lacked 
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the independence, impartiality, knowledge of the law, and sometimes 
even the intelligence necessary for the conduct of an information. 
Since 1808 the quality of the French police has improved immensely. 
Today, an officer of the police judiciaire will have passed examinations 
which are by no means simple tests of his intelligence and of his 
knowledge of the law and practice relating to his profession. But there 
remains a psychological explanation for the French approach. It is 
argued that the liberty of the subject, which is necessarily interfered 
with in the process of criminal investigation, should not be left to the 
discretion of the police, who are prima facie unlikely to be impartial, 
but to a judge whose independence and impartiality are beyond ques- 
tion. The juge d’instruction represents neither the interest of the police 
nor that of the state prosecutors, the parquet, and his aim is simply to 
ensure that justice is done. 

Two leading characteristics of an information are that it is conducted 
in private and that it takes the form of an investigation rather than of 
a contradictory debate. The textbooks refer to the secret de l’instruction 
and it is true that under the Code of 1808 not only the public but the 
accused and the intervening civil complainer were kept totally in the 
dark as to what was happening. There was no express provision in 
that Code declaring the procedure to be a secret one, but this had been 
the rule in the past and it was assumed that no change had been made, 
a view confirmed by the Cour de Cassation in 1827.* There was cer- 
tainly no express requirement that the accused be informed either of 
the precise charges against him or of the nature of the evidence upon 
which these charges were based. Even if the accused did learn of the 
general tenor of the charges and evidence, as in the normal case would 
happen, being locked up in jail and unassisted by counsel, he was in 
no very strong position either to look for contradictory evidence or to 
dispute the legal basis of the charges. This situation was transformed 
by a gradual series of reforms from 1897 onwards.’ The new Code de 
procédure pénale of 1958 does expressly declare that the process of 
instruction is secret,’ but this secrecy is designed principally to ensure 
that the accused is not prejudiced by publication of the evidence before 
his public trial. While everyone else participating in an information 
is bound to secrecy, the accused himself is not. He must be informed 
at an early stage of the charges preferred against him; in serious cases 


?Crim. 19.5.1827, Bull. Crim. no. 120, p. 148. 

? Laws of 8.12.1897, 22.3.1921, 7.2.1933, and 25.3.1935. 

3 Article 11, which states this rule, has been criticised by the press as a sinister blow 
to its freedom—Le Figaro, 21 and 22 March 1959 and Le Monde, 11 March 1959. It 
would be better regarded as an essential safeguard of individual privacy. On this topic 
see, A. Besson, “Le Secret de la procédure pénale et ses incidences,” Rec. Dalloz, 1959, 
Chron., p. 191, J. Larguier, “Le secret de l’instruction et l’art. 11 du Code de procé- 
dure pénale,” Rev. Sc. Cr. 1959, p. 313, and Granier, “L’article 11 du Code de procédure 
pénale, J.C.P., 1958.1.1453. 
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he is furnished before the trial with copies of the witnesses’ deposi- 


tions; and he may always be assisted by counsel—an advocate or avoué f 
—who, at various stages of the case, has the right to study the dossier Foy 
established by the juge d’instruction. The procedure, therefore, would re 
be more appropriately described today as private rather than a secret n 
one. The new Code does not alter the essentially investigatory char- a 
acter of the process of instruction, except perhaps in its appellate d 
aspects. It is not left to the prosecution and defense respectively to p 
assemble the elements of proof favorable to their respective points of al 
view. The juge d’instruction himself carries out this task. It is he who al 
decides what types of inquiry are appropriate and who is to conduct d 
them. He may carry out the inquiry himself, as he must do when it ir 
is desired to interrogate the accused and as he usually does when he d 
interrogates other witnesses. In either case the evidence is not “led” p 
by counsel, but by the judge himself. When the accused is being heard, it 
it is expressly prescribed that neither the procureur nor the counsel for dl 
the partie civile, both of whom may be present, nor even the counsel tl 
for the accused himself may pose any questions other than those ir 
specially authorised by the juge d’instruction;* and when a witness is cc 
heard the only persons present are the witness himself, the judge and th 
his clerk. Similar procedures are adopted when the judge delegates p 
the conduct of part of the investigation to an expert or a police officer. th 
A distinguished French writer suggests that the new Code is a step in th 
the direction of a contradictory procedure.’ This may be true of the mt 
procedure on appeal from the interlocutory orders of juges d’instruc- al 
tion, but it is certainly not true of the procedure within the cabinets pl 
of the judges themselves. What is clear, however, is that the draftsmen Vv 
of the new Code were at some pains to put the prosecution, the ac- ti 
cused, and the intervening civil party more nearly upon an equal pe 
footing before the juge d’instruction than they had been in the past. 
Inequalities, however, remain. The procureur de la République, for in 
example, may demand that amy investigatory measure competent to to 
the juge d’instruction should be initiated, and this demand may be to 
rejected by the judge only in a reasoned judgment subject to appeal. at 
The accused has such a right only when he asks for an expertise* or a re 
medical examination;’ otherwise he may simply make suggestions is 
which the judge is free to adopt or reject as he may think fit. In prac- pl 
tice, of course, a judge would not refuse a reasonable request of this = 
nature, since his function is to investigate the case as thoroughly as 
possible from every point of view. _ 
“CPP. a. 120. 
-- Levasseur, “Vers une procédure d’instruction contradictoire,” Rev. Sc. Cr. 1959, 
p. 297. 
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It is also characteristic of the process of instruction that it is reserved 
for the more serious offenses. It takes the form of an extremely patient, 
thorough, and necessarily protracted investigation into the events sur- 
rounding a crime, and it would be quite impracticable to set this 
machinery into motion for every trivial offense. In France, breaches 
of the criminal law are classified into—the order of gravity is a 
descending one—crimes, delicts, and contraventions, which are appro- 
priated respectively to the cours d’ assizes, the tribunaux correctionnels, 
and the zribunaux de police. The opening of an information is invari- 
ably required in the case of crimes.” It is also compulsory for certain 
delicts, notably when the author of the offense is unknown or is liable, 
in virtue of previous offenses, to preventive detention.’ For other 
delicts, and for all contraventions, it is within the discretion of the 
procureur whether or not to request the juge d’instruction to open an 
information.” The procureur, however, is normally under no legal 
obligation to open proceedings of any kind, and the counterpart of 
this discretionary power is the right of any member of the public 
injured by a criminal offense to intervene as civil party.”* If the offense 
constitutes technically a crime or delict, the injured person may seize 
the juge d’instruction of the matter by submitting what is called a 
plainte avec constitution de partie civile.’” The judge must submit 
this to the procureur, whose intervention is always required before 
the opening of an information; but following a plainte the procureur 
may move the judge to decline to open an zmformation only if the facts 
alleged constitute no offense or if the offense cannot be the subject of 
proceedings, for example, because the period of limitation has elapsed.”* 
Where the offense constitutes a mere contravention, the juge d’instruc- 
tion cannot be seized in this way, though it remains open to the injured 
person to initiate proceedings directly in the tribunal de police. 

The situation which is typical of the process of instruction is that 
in which a serious crime has been committed. The police are bound 
to advise the procureur of all breaches of the criminal law which come 
to their notice“* and, in the case of a serious crime, will telephone him 
at once. The procureur in turn will send to the juge d’instruction a 
requisition asking him to take cognizance of the facts. This requisition 
is a necessary condition of the judge’s intervention: he cannot initiate 
proceedings of his own accord.'* The requisition may envisage pro- 


SCP.P.a.79. 
® Other instances include cases against minors—Ord. no. 45-174 of 2.2.1945, art. 5— 


and against persons who engage in illicit speculation—arts. 419 and 420 of the Code 
Pénal. 


10°C P,P. a. 79. 
1CP.P. a. 85. 
12. CPP. a.85. 
13 CPP. a. 86, al. 3. 
CPP. a. 19. 
45 C.P.P. as. 51 and 80, al. 1. 
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ceedings either against a particular person named within it or against 
the unspecified person or persons who may be found to have com. 
mitted the offense. The latter is the usual procedure in cases of 
urgency, though it is also seen frequently in cases initiated by an 
intervening civil party. But whether or not the requisition names a 
particular person, the judge is seized of the facts of the case rather than 
of a complaint against a particular person and may formally charge 
any person whom his inquiries lead him to think may have committed 
the offense." 

At this stage the police will have already commenced inquiries: they 
may even have a shrewd idea who the culprit is; but from the moment 
the juge d’instruction opens his investigation they work for him and 
on his behalf. They must defer to his orders and execute his commis- 
sions.’ In practice, the police will not discontinue their inquiries but 
will carry on in informal liaison with the juge d’instruction. The first 
step the judge is likely to take is to order a transport sur les lieux:" 
he goes to the scene of the crime accompanied by his clerk and prob- 
ably also by the procureur’s deputy. The police on the spot will rapidly 
explain what they suppose has happened, and the judge, after exam- 
ining the locus, will give any instructions he thinks necessary for the 
preservation of the evidence. While the formal questioning of wit- 
nesses takes place later, he may put such questions as the urgency of 
the investigation seems to demand. All this is recorded in a minute 
which he dictates to his clerk. But during this phase of the proceedings, 
which may be described as the “detection” phase, the part played by 
the judge is likely to be a very restrained one. He will recognize in 
effect the superior technical resources of the police by issuing to them 
a commission, known as a commission rogatoire, phrased in the widest 
terms requiring a named officer to inquire into the facts with a view 
to discovering the truth and authorising him to hear witnesses, search 
premises, and seize real evidence having a bearing on the crime.” The 
particular crime which is the object of the inquiry must be specified, 
since a general commission is illegal.** The practice of issuing commis 
sions of this kind to the police has been criticized from time to time 
in France, but an attempt made in 1933 to abolish the practice entirely” 
proved to be quite impracticable, and in 1935 the juges d’instruction 
were authorized by statute to address commissions to the police for 
any object other than the interrogation of the accused.” The new Code 


16 C.P.P. a. 80, al. 3. 
17C.P.P. a. 14, al. 2. 

18 CPP. a. 92. 

19C.P.P. a. 151. 

20 C.P.P. a. 151, als. 2 and 3. 
21 1. 7.2.1933. 
22 1. 25.3.1935, 
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envisages that the judge should not ordain inquiries by commission 
unless he finds it impossible to conduct them himself.** In practice, 
however, the term “impossible” is not taken in its literal sense, and 
the ordering of inquiries by commission is a daily feature of the work 
of the judge. He could not otherwise handle a fraction of the cases 
which he is at present expected to complete.” 

The police, acting under this commission rogatoire, will proceed 
with the routine tasks of criminal investigation. They will, of course, 
interrogate witnesses and, acting under a commission rogatoire, have 
powers to cite witnesses, to put them on oath, and to require them to 
testify, which they do not otherwise possess except, and here with 
slight qualifications, in the case of flagrant delicts.* It is not unlikely 
that one of these witnesses will be the person ultimately charged 
with committing the crime, and here the new Code expressly provides 
that, if at any time the evidence should point with force and consist- 
ency (indices graves et concordants) towards the guilt of a particular 
person, the police are bound to desist from questioning him.** He may 
then be interrogated only by the juge d’instruction who must advise 
him of his right to the assistance of counsel. In practice, however, the 
police will merely advise such a person of his right to be brought 
before the juge d’instruction, and will ask him whether he consents 
to waive this right. Very often the suspect will agree to this, and it is 
not uncommon to find in the minutes of the interrogation some such 
formula as the following: “To unburden my conscience and so that 
due notice may be taken of my frankness, I consent to tell you spon- 
taneously the whole truth. I do not wish to be brought before the juge 
d'instruction until I have concluded my deposition.” While it is pos- 
sible to argue that this practice is within the letter of the new Code,” 
it hardly seems to be within its spirit. Its only justification lies in the 


23C PP. a. 81, al. 3. 

*4A normally busy judge in the provinces will handle some 170 cases more or less 
in the year. 

25 C.P.P. as. 153 and 62. 

*°C.P.P.a. 105. The phraseology of this article is interesting. The original text de- 
clared: “Le juge d’instruction chargé d’une information, ainsi que les magistrats et 
officiers de police judiciaire, agissant sur commission rogatoire, ne peuvent, A peine de 
nullité, entendre comme témoins des personnes contre lesquelles il existe des indices 
graves et concordants de culpabilité, lorsque cette audition aurait pour effet d’éluder 
les garanties de la défense.” In other words, following the decision of the Cour de Cassa- 
tion in the affaire Fesch [16.6.1955, Bull. Crim. no. 303, J.C.P. 1955.2.8851, note Vouin] 
the hearing of such a person as a witness led to nullity when it had the result of 
prejudicing the rights of the defense, even when this result was not intended. But the 
original text was altered by an Ordonnance no. 60-121 of 13.2.1960 to read: “Le juge 
dinstruction chargé d’une information ainsi que les magistrats et officiers de police 
judiciaire agissant sur commission rogatoire ne peuvent dans le dessein de faire échec 
aux droits de la défense entendre comme témoins des personnes contre lesquelles il 
existe des indices graves et concordants de culpabilité.” 

*?It is prescribed in instructions to the gendarmerie—D.20.5.1903, art. 103, modified 
by the Decree of 22.8.1958. 
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frequent urgency of police investigations. The evidence of witnesses 
heard by the police is taken down in the form of depositions, which 
are signed by the witnesses and by the officer conducting the inquiry, 
These depositions are transmitted, along with the material evidence 
discovered by the police and the plans and photographs of the locus, 
fingerprint enlargements, and the like, to the judge. If, moreover, 
definite suspicion has now fallen upon a particular person, he will be 
brought before the juge d’instruction for what is called the “first 
appearance” (premiére comparution). 

At this hearing the judge first satisfies himself as to the identity of 
the suspect. He then informs him of the criminal acts which he is 
alleged to have committed and of his right to refuse to make any 
declaration ; but he also tells the suspect that he may make a statement 
if he so desires.** It is highly probable that the suspect, now formally 
an accused person, will wish to make a statement, for French criminals 
in the vast majority of cases exhibit a quite spontaneous desire to con- 
fess all. The judge receives the statement but does not, unless in cases 
of urgency,” interrogate the accused;* but in practice the judge is 
likely to ask the accused whether he recognizes the accuracy of the 
essential facts narrated in his deposition before the police and will 
possibly also ask the accused to explain any points which are not clear. 
Then the clerk will take down to the dictation of the judge a minute 
of the proceedings verifying its accuracy from time to time with the 
accused. At the end of this dictation he will advise the accused of his 
right to the assistance of counsel,’ and this advice and the accused’s 
reply are incorporated in the minute of the proceedings, which is then 
signed by the clerk and by the accused. Thereafter the judge decides 
whether or not the accused should be detained in custody pending 
trial. Although the new Code declares that such detention is an excep- 
tional measure,” it is virtually certain to be ordered in the hypothesis 
of a serious crime. 

If the accused has elected to be assisted by counsel, he may com- 
municate with him freely from now on.“ Moreover, the advocate has 
the right to examine the dossier at least 24 hours before any interroga- 
tion of the accused.** It follows that, before his first formal interroga- 
tion on the facts, the accused is in a position to know the precise 
evidence available to the prosecution to support the charges against 
him. This, as one writer forcibly points out, may permit an astute 


CP rake, al. 1, 

2 PP..a.115. 

30 Tt would contravene the principle that when being interrogated an accused has the 
right to the assistance of counsel. 

SiC PP.a. 114; al..3. 
82: CPP .a, 137. 
SCP Pa. 16. 
36 CPP. a. 118. 
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criminal to devise a defense compatible with the evidence for the 
prosecution.” A Commission which was appointed shortly after the 
Second World War to review the Code d’instruction criminelle at- 
tempted to meet this problem by advocating that the accused should 
be permitted to communicate with his counsel only after his first 
formal interrogation on the facts,** but the Commission’s proposals 
were not generally acceptable to the legal profession in France, and 
this particular suggestion was not adopted in the Code of 1958. The 
accused’s interrogation on the facts usually follows quite shortly after 
his first appearance. As well as the accused’s own counsel, the pro- 
cureur”’ and counsel for the partie civile have the right to attend. The 
accused will be closely questioned as to what happened at the time of 
the crime. There is no express disposition of the law which obliges 
him to answer, but the court would be free to deduce such conse- 
quences as it chose from a refusal to answer. Accused persons, how- 
ever, rarely refuse to make any reply at all to the questions put to them. 
Their answers are cast into the form of a statement by the juge 
d'instruction and dictated to the clerk. The resulting minute of interro- 
gation when completed is signed by the clerk and by the accused. 
Subsequent interrogations of the accused as new evidence comes to 
light are permissible subject to the same safeguards, and these are a 
characteristic feature of the process of instruction. Apart from such 
interrogations, the judge will secure evidence by further commissions 
to the police and to medical and scientific experts, by hearing wit- 
nesses, by confronting the accused with a witness or a witness with 
other witnesses, and by re-enactment of the events at the time of the 
crime. 

A commission to experts to examine a particular matter and to report 
is one of the typical features of an information. It may be ordered by 
the judge ex proprio motu, or following a request by the procureur, 
the accused, or the intervening civil party. The judge must give reasons 
if he refuses such a request, and his interlocutor is subject to appeal. 
An expertise is permissible in principle only when the questions are 
technical ones,” and the most frequent references are to medico-legal 
experts, psychiatrists, analysts, engineers, and police experts, such as 
ballistic and handwriting experts. These experts are normally selected 
from national lists maintained by the Cour de Cassation or from re- 
gional lists maintained by the Cours d’Appel. The Code, in the form 
in which it was finally enacted, declared that two experts must be 





* Louis Lambert, Traité théorique et pratique de police judiciaire, 3rd. ed., p. 703. 
36 Article 89 of the draft Code d’instruction criminelle, submitted té the French 
Parliament in 1949, 
“CPP. a. 119. 
38CPP. a. 156, al. 2. 
*°C.P.P. a. 156 al. 1 and a. 158. 
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appointed in each case,’ a provision which reflected the principle of 
collegiality which permeates French justice. A single judge is dis- 
trusted because of the danger of a subjective and idiosyncratic appre- 
ciation of the facts. Equally, it was thought that if there were two 
experts each would proceed with more care, attention, modesty, and 
objectivity. This solution was a compromise between the view can- 
vassed during the drafting of the Code that an expertise is a purely 
technical matter appropriately confided to a single person and the 
view which found favor with the French Parliament in 1957, when 
it declared that an expertise should be a contradictory one conducted 
by persons nominated respectively by the prosecution and the de- 
fense.** But in practice it did not always prove easy to find two experts, 
and since the Code permitted the appointment of a single expert in 
cases of urgency, it became virtually a clause of style to insert in com- 
missions the phrase “unique, vu l’urgence.” A recent modification, 
therefore, to the Code provides that, while two experts must be ap- 
pointed when the expertise relates to a fundamental issue in dispute, 
one expert alone need be appointed in other cases.** The interlocutory 
order appointing the expert will indicate the precise nature of his 
mission and the time within which it must be completed.** 

Experts may take virtually any steps which they think necessary 
to accomplish their mission. But while they may question any persons 
other than the accused, they may not themselves interrogate the ac- 
cused. If they think such an interrogation to be required for the 
completion of their mission, they must ask the judge to conduct it 
himself.** Formerly, no derogation from this rule was permissible, 
but a recent ordonnance admits that the accused may waive his right 
to be interrogated only by the judge, and if he does so, he may be 
questioned by the experts.*° The accused’s advocate, however, must be 
present unless the accused in writing renounces his right to such assist- 
ance. After investigating the matters referred to them, the experts 
deliver a report to the judge,“* who convokes the parties, advises them 
of its contents, and listens to their observations if any, including re- 
quests for further expert inquiries.*’ 

An important part of the task of the juge d’instruction is to commit 
to writing the evidence of the witnesses. He enjoys wide powers to 
cite any persons whose evidence seems likely to throw light on the 


40 C.P.P. a. 156, al. 2. 

#1 Law of 31.12.1957. 

#2 Ordonnance of 4.6.1960, art. 2, modifying C.P.P. articles 156 to 159. 
8: CP :P..a. 161. 

44C.P.P. a. 164, al. 2. 

#5 Ordonnance of 4.6.1960. modifying C.P.P. a. 164. 

46 CPP. a. 166. 
TCP P. 4: 167. 
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case.“® Witnesses are normally heard separately without the presence 
of the accused and his counsel, and in the presence only of the judge’s 
clerk.*® They are placed upon oath to tell the whole truth and nothing 
but the truth, and are then questioned. Witnesses are bound to answer 
the questions put to them under pain of pecuniary penalties."’ There 
is one case, however, in which a person may refuse to answer as a 
witness, namely, when he is expressly named as the guilty person in 
a civil complaint, although not formally charged with the crime by 
the judicial authorities.** Such a person may refuse to speak without 
being formally inculpated, when he will enjoy the usual safeguards 
of a person accused. The first questions put to a witness concern his 
identity and his relationship with the accused and the intervening 
civil party, if any. The witness is then asked to state briefly his version 
of the facts and is afterwards questioned by the judge on any aspects 
of the statement which to him seem to be unclear. The judge will 
simultaneously dictate a version of the witness’s statement, sentence by 
sentence, to his clerk, throughout confirming its accuracy with the 
witness. The judge’s more important questions and the replies will 
be noted verbatim. The clerk will normally type out the statement as 
the judge dictates it, and when the dictation has been completed the 
witness will be asked to read over the typescript and sign it if he finds 
it to be in order. It is signed also by the judge and his clerk, and is 
placed in the dossier.” 

If there is any discrepancy between the accused’s statements and 
those of the witnesses the judge is likely to resort to a confrontation; 
that is to say, he will interrogate the accused again, and if he main- 
tains his version of the facts, will introduce the witness or witnesses 
who have given a different version of the facts and ask him or them 
to repeat that version in the presence of the accused. The latter is then 
asked to reconcile the subsisting differences in the testimony. It is, of 
course, hoped that the accused will be induced in this way to admit 
facts which he has hitherto denied, and the process can be regarded 
as a partial substitute for cross-examination. Since it is basically a 
method of interrogating the accused, it is subject to the safeguards 
which are a feature of interrogations, including the antecedent com- 
munication of the dossier to the accused’s advocate and his presence 
at the confrontation. The usual minute of the proceedings is prepared. 


*8C.P.P. as. 101 and 109-113. 

“CPP. a. 102. 

5° C.P.P. as. 109-113. This provision, abandoned in the original version of the Code, 
Was restored to it by the Ordonnance of 23.12.1958. 

1 C.P.P. a. 104. Unless the evidence very clearly points to the guilt of the person ac- 
cused by a civil complainant, the procureur will usually ask the juge d’instruction in his 
introductory requisition to direct the proceedings against “X,” that is to say, whomever 
the investigations will reveal as the culprit. 

CPP. a. 106. 
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A variant of the confrontation is the “reconstitution” of the crime. 
The juge d’instruction and his clerk, accompanied by the procureur 
or his deputy and counsel for the parties, proceed to the scene of the 
crime. There an attempt is made to re-enact what actually took place 
at the time of the crime, and the accused and the witnesses are asked 
to rehearse, as far as the nature of the crime permits of this, their 
actual words and movements. In serious crimes the procureur will 
always demand such a re-enactment of the crime, since in many cases 
it has been found to provide conclusive verification or denial of a 
particular version of the facts. It is based upon the familiar truth that, 
while a person may tell one or two lies with an appearance of veri- 
similitude, he will find it difficult to tell many successfully, and still 
more difficult to rehearse a whole course of conduct which is false, 
It is subject, of course, to the safeguards which are a feature of interro- 
gations, and the usual minute of the proceedings is prepared. 

In important cases many juges d’instruction are in the habit of hold- 
ing a final interrogation of the accused, the object being to produce 
a minute which will recapitulate all the material facts discovered 
during the investigation. It is likely that, antecedently, the juge d’in- 
struction will have prepared a summary history of the whole affair 
so that he may go over this, paragraph by paragraph, with the accused, 
asking him whether he desires to add to or alter in any way this 
statement of the facts. Once the minute of these proceedings has been 
signed the investigatory part of the judge’s duties may be regarded as 
complete. 

The essential feature of this process of investigation is that a minute 
of each item of procedure is drawn up and placed in the dossier so 
that this may contain a complete record of the events leading up to 
and constituting the crime, a portrait of the personalities involved in it, 
and a record of the judicial procedure which has followed upon it. The 
dossier must be kept in duplicate** and is usually arranged in four 
sections. The first, headed “Piéces de forme,” contains all the docv- 
ments of secondary or transient interest which are unnecessary to a 
proper understanding of the case. It will contain copies of citations of 
witnesses, orders for the appearance of the accused, and the like. 

The second section is headed “Renseignements généraux” and con- 
tains all the evidence relating to the accused’s history and personality. 
It will contain his casier judiciaire or criminal record, if any. In 
Anglo-American criminal procedure, it is generally regarded as funda- 
mental that the organ of judgment in deciding culpability should have 
no knowledge of the accused’s criminal record, least this may prejudice 
the accused by distracting the court’s attention from the proven facts 
in the case before it. In France it is regarded as equally fundamental 





SC PiP::a.81, al. 2. 
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that the organ of judgment should be fully informed as to the evidence 
or absence of evidence of criminal propensities on the part of the 
accused. The second part of this section of the dossier constitutes what 
is called the dossier de personnalité de l’inculpé. Prior to the new 
Code, it had been the practice of juges d’instruction, at first unofficially 
and then on the basis of a ministerial circular only, to make inquiries 
into the past conduct, associates, and means of support of the accused. 
Rather more extensive inquiries were and are conducted by trained 
social workers where offenses have been committed by minors, and 
their reports proved and prove of much value to the Children’s Court 
in determining the further treatment of the offender. Inspired by these 
precedents the French legislature prescribed in the new Code an 
“enquéte sur la personnalité des inculpés,” as well as an investigation 
into their material, family, and social background.** However, since 
trained personnel are not as yet available in sufficient numbers to carry 
out these inquiries, they are usually conducted by the police at present. 
A ministerial Decree accompanying the Code explains, mainly it is 
thought for the benefit of the police, that the object of these inquiries 
is not to furnish further corroborative evidence of the culpability of 
the accused, but to furnish to the judicial authorities as objective data 
as possible on the past and present mode of life of the accused.*° In 
appropriate cases the juge d’instruction may, as part of this inquiry, 
call for a medical or psychiatric report upon the accused. An explana- 
tory Memorandum issued by the Ministry of Justice along with the 
new Code points out that these examinations are often of capital im- 
portance in determining not only the degree of culpability of the 
accused but his future treatment and therefore recommends instructing 
magistrates not to hesitate to order them in any case where they appear 
to be indicated.** The accused or his counsel on his behalf may at any 
time request such an examination, and the judge must give reasons 
for the rejection of such a request.” 

A third section of the dossier will contain the papers relating to the 
accused’s detention in custody awaiting trial.°* Although the new 
Code expressly declares that preventive detention is an exceptional 
measure,” this is entirely belied in practice, and one of the less happy 
features of criminal procedure in France is the long period of detention 
which accused persons may have to suffer while the judge carries out 
his patient inquiries. It is true that a first offender who commits an 





CPP. a. 81. 
® Décret No. 58-1304 of 23.12.1958; and Décret No. 59-322 of 23.2.1959. 
°° Instruction Générale prise pour l’application du Code de Procédure Pénale, c. 170. 
57 C.P.P. a. 81, al. 6. 
°$ These papers, however, are sometimes kept in a separate sub-section of the fol- 
lowing section of the dossier. 
° CPP. a. 137. 
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offense of intermediate gravity, a delict, may be detained in custody 
for no longer than five days, but otherwise there is no absolute limit 
to the period of detention. In its original version, the new Code pro- 
vided that the period of detention in custody could not exceed two 
months, but it left it open to the judge to prolong this detention 
for further periods of two months “par ordonnance spécialement mo- 
tivée.”® In practice this meant that every two months the judge, at 
the request of the procureur, signed an interlocutory order declaring 
that, “since there was at the same time grave evidence of the accused’s 
culpability and reasons to fear that he would abuse a grant of provi- 
sional liberty,” the detention would be prolonged for a further period 
of two months. A recent ordonnance™ increases the period of two 
months to four months, and it is hoped that this will lead to a serious 
effort being made by judges to complete informations within that 
period so that a prolongation of detention in custody will rarely be 
required. It remains to be seen whether in practice this result will be 
attained: hitherto a period of arrest awaiting trial for eighteen months 
or more would not have been unusual in the case of a serious crime. 
The Code does make provision for release on bail, but this is very 
rarely granted.” 

A fourth section of the dossier headed “Piéces de fond” contains all 
the documents basic to the appreciation of the accused’s guilt. It will 
contain the original police reports, the complaint (if any) of the 
intervening civil party, the requisition of the procureur seizing the 
judge, the minutes of the transport sur les lieux, of the interrogations 
of the accused, the depositions of the witnesses, the reports following 
on commissions rogatoires and commissions to experts, the police re- 
ports on the moralité de la victime, and minutes of confrontations and 
of the reconstruction of the crime. Each document is numbered and 
classified according to its date of receipt and the whole gives a clear 
picture of the results of the znformation. The papers relating to pro- 
cedure after the closing of the instruction are separately classified in 
a final section headed “Procédure d’audience.” 

Once the judge has fully investigated every aspect of the case and 
has come to a provisional conclusion on what further action is desir- 
able, he is required by the Code to transmit the dossier to the procureur 
to enable the latter to express his views as to what procedure should 
follow.” But since the text requires the procureur to make his sub- 
missions within three days—a period which, either because of the size 
of the dossier or because of the pressure of work on the procureur, 
may be quite unrealistic—it is likely that the judge will first unoff- 


60 C.P.P. a. 139. 
61 Ordonnance of 4.6.1960. 
62 C.P.P. as. 145-149. 

63 C.P.P. a. 175. 
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cially communicate the dossier to the procureur for preliminary study 
and will send it to him officially only after the latter has completed 
this preliminary study. At the same time the judge will advise counsel 
acting for the accused and the intervening civil party of the commu- 
nication of the dossier. These counsel may examine the dossier and 
make representations as to what procedure should follow. The pro- 
cureur in a formal réquisitoire définitif states in a summary form the 
charges subsisting against the accused, refers to the appropriate texts 
of the Penal Code, and formally, and often without giving reasons, 
requests the judge to reach a finding in a particular sense. The judge 
then expresses his own findings in an interlocutory order closing the 
instruction. He may conclude with a finding that no action should 
follow, either because he considers that the facts constitute no offense 
known to the law, or because he considers that the author of the 
offense has not been discovered, or because he considers, for reasons 
which he must indicate, that the evidence against the accused is insuf- 
ficient.** This interlocutory order will end the accused’s detention 
awaiting trial;°° it may oblige the judge to order the restitution of 
real evidence seized ;*° and it may oblige him to order the intervening 
civil party to pay the expenses of process.” If he thinks, however, 
that a case has been established against the accused, he will issue what 
is called an ordonnance de renvoi referring the case either directly to 
the Tribunal de police or to the Tribunal correctionnel when it appears 
that an offense appropriate to these courts has been disclosed, or, when 
a serious crime has been disclosed, to the Procureur Général with a 
view to the eventual trial of the accused by the Cour d’assises. He may 
also, when appropriate, refer the case to a Tribunal militaire or to a 
Tribunal pour enfants. 

The juge d’instruction cannot directly seize the Cour d’assises of a 
case: the dossier must be studied first by a higher organ of instruction 
called the Chambre d’accusation.®* This is conveniently regarded as a 
formation of the local Cour d’appel manned by a president exclusively 
affected to this work and by two counsellors, who may also have other 
duties.” Apart from its task of hearing appeals from the interlocutors 
of juges d'instruction, the Chambre d’accusation studies the dossier 
anew, examines the regularity of the procedure, and comes to a defi- 
nite decision as to what procedure should follow. The case is formally 
referred to it by requisition of the Procureur Général. A member of 


6 C.P.P. as. 177 and 184. 
CPP. a. 177, al. 2. 

®C.P.P. as. 100 and 177, al. 3. 
8°C.P.P. a. 177, al. 4. 


Ps a recent commentary see J. Brouchot, “La Chambre d’accusation,” Rev. Sc. Cr. 
27 
b : Szy 


®C.P.P.a. 191 al. 2. 
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the court will be appointed to act as rapporteur, and the parties and 
their counsel are summoned to an oral hearing by the Procure 
Général. Prior to this hearing, they may submit written argument, 
At the hearing the rapporteur briefly outlines the facts, and draws the 
attention of the court to those matters on which there is a conflict of 
evidence or legal controversy; then the Procureur Général makes such 
observations as he thinks desirable in the interest of the prosecution; 
finally, the advocates for the defense and intervening civil party present 
summary oral argument and the parties themselves may be heard. The 
court’s decision is subsequently communicated to the parties. It may 
order further steps to be taken to elucidate the facts, and in this case 
the dossier is referred back to the juge d’instruction; it may alter or 
vary in any way the findings of the judge; but if it finds that the facts 
appear to disclose a crime in the technical sense committed by the 
accused, it will declare that the accused shall be arraigned before the 
Cour d’assises. This concludes the process of instruction. 

The object of this article was not to criticize the process of instruc. 
tion but to describe it, for it seems likely that ignorance of the nature 
and functioning of the process lies at the root of much criticism, espe- 
cially lay criticism, of the criminal trial in France. The French trial in 
open court is contrasted unfavorably with the more spectacular trial 
which is a feature of systems based on English law. But the antithesis 
is false unless the preliminaries to the two types of trial are taken 
into account. The immensely careful preliminary investigations of 
the juge d’instruction make it unlikely that persons who in France are 
sent for trial are guiltless. While they are still in law presumed to be 
innocent, a common-sense appreciation of the situation suggests that 
they are in fact more likely than not to be guilty. That in France 
acquittals do from time to time take place seems to be more a reflec- 
tion of the French juryman’s (juré) traditional generosity of sentiment 
and suspicion of authority than a reproach to the quality of the work 
of the juges d’instruction. Their work is such as to tempt one to ask 
what further purpose can be served by rehearsing once more the evi- 
dence in open court. But the temptation is easily resisted since, in a 
system which is scrupulous of the interests of the accused, it is evidently 
yet another device to minimize the risk of prejudice and error. The 
comparison between the French and Anglo-American trials is mislead- 
ing, for it is only a slight exaggeration to say that, while in England 
or in the United States a man is on trial, in France it is a dossier. 

In the older books the juge d’instruction was described as the most 
powerful man in France. If he is not that today, he still performs a 
task which is rightly regarded as being of primordial importance: 
“It is not merely that the legislature confides in him exceptional 
powers in matters concerning the individual liberty of citizens, but 
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that it is perfectly clear that the worth and industry of this magistrate 
determine the efficacity of the whole process of penal justice. If it is 
the jurisdictions of judgment which definitively decide the lot of 
persons accused, it belongs to the juge d’instruction to bring together 
the elements on which their decisions are based, and upon the pro- 
fessional qualities of this magistrate there directly depend the revela- 
tion of truth and the efficient functioning of criminal justice. 


270 


70 Instruction Générale, supra, c. 95. 
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THE UNIFORM COMMERCIAL CODE AND 
CONFLICT OF LAWS 


One result of the Federal system in the United States is that most of the 
country’s commercial transactions are subject to state control.’ To avoid the 
chaos that might result if many states enacted commercial laws differing 
greatly in substance, the National Conference of Commissioners on Uniform 
State Laws was established in the 1890’s to promote uniform legislation 
throughout the United States. 

The program was not entirely successful. Only three of the commercial 
acts promulgated by the Conference were enacted in every state.” Further- 
more, the acts had been recommended piecemeal and consequently were often 
overlapping and occasionally inconsistent. Suggested amendments were 
adopted in only some states, and, inevitably, the earlier acts became outdated, 

Because of these shortcomings, the Conference decided in 1940 to prepare 
a Uniform Commercial Code to replace the earlier acts in the field of com- 
mercial law.* Important support was gained in 1942 when the American 
Law Institute agreed to co-sponsor the project.* The work began in 1945 and 
continued without interruption until an official edition of the Code with ex- 
planatory comments was published in 1952.° 

Acceptance of the 1952 Code was not impressive. Pennsylvania adopted 
it in 1953, but in the leading commercial state the results of three years of 
study by the New York Law Revision Commission were (1) extensive 
analyses, and (2) the conclusion that the Code was unsatisfactory in its 1952 
draft, even as amended by the sponsors through 1955.° 


1 Constitutionally, the United States Congress could contro! all contracts in interstate 
or foreign commerce. See Braucher, “Federal Enactment of the Uniform Commercial 
Code,” 16 Law & Contemp. Prob. (1951) 100. As a practical matter, the possibility of 
federal action seems remote. 

2 The uniform acts which had been enacted in every state are the Uniform Negoti- 
able Instruments Act, the Uniform Warehouse Receipts Act, and the Uniform Stock 
Transfer Act. Other uniform acts with less impressive records of enactment include 
the Uniform Sales Act, the Uniform Bills of Lading Act, the Uniform Conditional Sales 
Act, and the Uniform Trust Receipts Act. 

3 The Uniform Commercial Code specifically repeals the acts cited note 2 supra. The 
Code also repeals any acts regulating bank collections, bulk sales, chattel mortgages, 
conditional sales, factor’s liens, farm storage of grain, and assignment of accounts 
receivable. 

*The American Law Institute is an association of judges, lawyers, and law teachers. 
It has been the author of a series of “Restatements” of areas of the law, which are un- 
official but widely accepted statements of common law rules in the United States. 

5 The Uniform Commercial Code, Text and Comments Edition (Official Draft 1952), 
will hereinafter be cited as UCC (1952). 

6 The annual reports of the New York Law Revision Commission in the years 1954-56 
were concerned with the UCC (1952). The annual reports will hereinafter be cited 
as N.Y. Report. 
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Within months the sponsoring organizations authorized publication of a 
revised Code. By 1957 the text was amended, and the present version of the 
Code, the “1958 Official Edition,” includes text and comments.” Pennsyl- 
vania re-enacted the Code after the 1958 revisions, and five other states have 
adopted this or similar versions.° The future for the Code is uncertain. Un- 
doubtedly, some other states will adopt it. If a regionally important com- 
mercial state like California would adopt the Code, a rush of adoptions 
might follow, and if New York should accept the 1958 version, there might 
be a state enactment stampede.° 

The one certainty is that many future transactions will involve Code and 
non-Code jurisdictions. An indefinite and perhaps unending period of time 
remains before all states adopt the Code, and even then many transactions 
will involve parties in foreign countries. This problem of transactions em- 
bracing Code and non-Code jurisdictions, as well as the controversial issue 
of “party autonomy” in contracts, is covered in section 1-105 of the current 
Code.”® 


7™The Uniform Commercial Code, 1958 Official Text with Comments (1959), will 
hereinafter be cited as UCC (1958). 

8 Massachusetts, Connecticut, Rhode Island, and New Hampshire have enacted the 
UCC (1958). Kentucky has passed a 1957 version of the Code and is expected to adopt 
the few changes contained in the UCC (1958). 

9For more complete histories of the Uniform Commercial Code, see Braucher, “The 
Legislative History of the Uniform Commercial Code,” 58 Colum. L. Rev. (1958) 798; 
Malcolm, “The Uniform Commercial Code: Review, Assessment, Prospect—November 
1959,” 15 Bus. Law. (1960) 348; Schlesinger, “The Uniform Commercial Code in the 
Light of Comparative Law,” 1 Inter-Am. L. Rev. (1959) 11; Schnader, “The New 
Movement Toward Uniformity in Commercial Law—The Uniform Commercial Code 
Marches On.” 13 Bus. Law. (1958) 646. The history of the Code can also be traced 
in the Commercial Law section of the recent volumes of the Annual Survey of American 
Law, published by New York University School of Law. 

20UCC (1958) § 1-105 reads as follows: 

Section 1-105. Territorial Application of the Act; Parties’ Power to Choose Applicable 
Law. ; 

(1) Except as provided hereafter in this section, when a transaction bears a reasonable 
relation to this state and also to another state or nation the parties may agree that the 
law either of this state or of such other state or nation shall govern their rights and 
duties. Failing such agreement this Act applies to transactions bearing an appropriate 
relation to this state. 

(2) Where one of the following provisions of this Act specifies the applicable law, 
that provision governs and a contrary agreement is effective only to the extent permitted 
by the law (including the conflict of laws rules) so specified: 





Rights of creditors against sold goods. Section 2-402. 

Applicability of the Article on Bank Deposits and Collections. Section 4-102. 

Bulk transfers subject to the Article on Bulk Transfers. Section 6-102. 

Applicability of the Article on Investment Securities. Section 8-106. 

Policy and scope of the Article on Secured ‘!'ransactions. Sections 9-102 and 
9-103. 


The following are special conflict of laws rules governing particular transactions and 
limiting the parties’ power to choose applicable law. 
Article 2—Sales 
Section 2-402. Rights of Seller’s Creditors Against Sold Goods. 

(2) A creditor of the seller may treat a sale or an identification of goods to a con- 
tract for sale as void if as against him a retention of possession by the seller is fraudulent 
under any rule of law of the state where the goods are situated, except that retention 
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Apparently innocuous to the casual Code reader, the section has evolved 
under constant criticism. The May, 1949, draft of section 1-105 was cop. 
sidered by the conflicts experts participating in the 1949 University of Michi. 
gan Institute of International and Comparative Law, and they concluded 


of possession in good faith and current course of trade by a merchant-seller for a com. 
mercially reasonable time after a sale or identification is not fraudulent. 

Article 4—Bank Deposits and Collections 

Section 4-102. Applicability. 

(2) The liability of a bank for action or non-action with respect to any item handled 
by it for purposes of presentment, payment or collection is governed by the law of the 
place where the bank is located. In the case of action or non-action by or at a branch or 
separate office of a bank, its liability is governed by the law of the place where the 
branch or separate office is located. 

Section 4-103. Variation by Agrecment...... 

(1) The effect of the provisions of this Article may be varied by agreement except 
that no agreement can disclaim a bank’s responsibility for its own lack of good faith 
or failure to exercise ordinary care or can limit the measure of damages for such 
lack or failure; but the parties may by agreement determine the standards by which such 
responsibility is to be measured if such standards are not manifestly unreasonable. 
Article 6—Bulk Transfers 
Section 6-102. . . . Bulk Transfers Subject to This Article. 

(4) Except as limited by the following section all bulk transfers of goods located 
within this state are subject to this Article. 

Section 6-103. Transfers Excepted From This Article. 

The following transfers are not subject to this Article: 

(6) Transfers to a person maintaining a known place of business in this State who 
becomes bound to pay the debts of the transferor in full and gives public notice of that 
fact, and who is solvent after becoming so bound. . . 

Article 8—Investment Securities 
Section 8-106. Applicability. 

The validity of a security and the rights and duties of the issuer with respect to regis- 
tration of transfer are governed by the law (including the conflict of laws rules) of the 
jurisdiction of organization of the issuer. 

Article 9—Secured Transactions; Sales of Accounts, Contract Rights and Chattel Paper. 
Section 9-102. Policy and Scope of Article. 

(1) Except as otherwise provided in Section 9-103 on multiple state transactions 
and in Section 9-104 on excluded transactions, this Article applies so far as concerns 
any personal property and fixtures within the jurisdiction of this state 


(a) to any transaction (regardless of its form) which is intended to create a 
security interest in personal property or fixtures including goods, documents, instru- 
ments, general intangibles, chattel paper, accounts or contract rights; and also 

(b) to any sale of accounts, contract rights or chattel paper. 


(2) This Article applies to security interests created by contract including pledge, 
assignment, chattel mortgage, chattel trust, trust deed, factor’s lien, equipment trust, 
conditional sale, trust receipt, other lien or title retention contract and lease or con- 
signment intended as security. This Article does not apply to statutory liens except 
as provided in Section 9-310. 

(3) The application of this Article to a security interest in a secured obligation is 
not affected by the fact that the obligation is itself secured by a transaction or interest 
to which this Article does not apply. 

Section 9-103. Accounts, Contract Rights, General Intangibles and Equipment Relating 
to Another Jurisdiction; and Incoming Goods Already Subject to a Security Interest. 

(1) If the office where the assignor of accounts or contract rights keeps his records 
concerning them is in this state, the validity and perfection of a security interest therein 
and the possibility and effect of proper filing is governed by this Article; otherwise 
by the law (including the conflict of laws rules) of the jurisdiction where such office 
is located. 
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711 


that the section was “unwise and should be omitted from the Code . 
The section was changed in the 1952 official draft,’* but the opposition was 





(2) If the chief place of business of a debtor is in this state, this Article governs the 
validity and perfection of a security interest and the possibility and effect of proper 
filing with regard to general intangibles or with regard to goods of a type which are 
normally used in more than one jurisdiction (such as automotive equipment, rolling 
stock, airplanes, road building equipment, commercial harvesting equipment, construc- 
tion machinery and the like) if such goods are classified as equipment or classified as 
inventory by reason of their being leased by the debtor to others. Otherwise, the law 
(including the conflict of laws rules) of the jurisdiction where such chief place of busi- 
ness is located shall govern. If the chief place of business is located in a jurisdiction 
which does not provide for perfection of the security interest by filing or recording 
in that jurisdiction, then the security interest may be perfected by filing in this state. 

(3) If personal property other than that governed by subsections (1) and (2) is 
already subject to a security interest when it is brought into this state, the validity of 
the security interest in this state is to be determined by the law (including the conflict 
of laws rules) of the jurisdiction where the property was when the security interest 
attached. However, if the parties to the transaction understood at the time that the 
security interest attached that the property would be kept in this state and it was 
brought into this state within 30 days after the security interest attached for purposes 
other than transportation through this state, then the validity of the security interest in 
this state is to be determined by the law of this state. If the security interest was 
already perfected under the law of the jurisdiction where the property was when the 
security interest attached and before being brought into this state, the security interest 
continues perfected in this state for four months and also thereafter if within the four 
month period it is perfected in this state. The security interest may also be perfected in 
this state after the expiration of the four month period; in such case perfection dates 
from the time of perfection in this state. If the security interest was not perfected under 
the law of the jurisdiction where the property was when the security interest attached 
and before being brought into this state, it may be perfected in this state; in such case 
perfection dates from the time of perfection in this state. 

(4) Notwithstanding subsections (2) and (3), if personal property is covered by a 
certificate of title issued under a statute of this state or any other jurisdiction which 
requires indication on a certificate of title of any security interest in the property as a 
condition of perfection, then the perfection is governed by the law of the jurisdiction 
which issued the certificate. 

1 The resolution is reprinted in a comment by Rabel, 10 La. L. Rev. (1950) 291. 

'2UCC (1952) §1-105 reads as follows: 

Section 1-105. Applicability of the Act; Parties’ Right to Choose Applicable Law. 

(1) Article 1 applies to any contract or transaction to which any other Article of this 
Act applies. 

(2) The Articles on Sales (Article 2), Documentary Letters of Credit (Article 5) 
and Documents of Title (Article 7) apply whenever any contract or transaction within 
the terms of any one of the Articles is made or occurs after the effective date of this 
Act and the contract 


(a) is made, offered or accepted or the transaction occurs within this state; or 

(b) is to be performed or completed wholly or in part within this state; or 

(c) relates to or involves goods which are to be or are in fact delivered, shipped 
or received within this state, or 

(d) involves a bill of lading, warehouse receipt or other document of title which 
is to be or is in fact issued, delivered, sent or received within this state; or 

(e) is an application or agreement for a credit made, sent or received within 
this state, or involves a credit issued in this state or under which drafts are to be 
presented in this state or confirmation or advice of which is sent or received within 
as state, or involves any negotiation within this state of a draft drawn under a 
credit. 
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not silenced.** Primarily because of the New York criticisms, the latest ver. 
sion of section 1-105 is fundamentally different from earlier drafts. The pur- 
pose of this comment is to consider briefly the key problems of section 1-105 
of the Uniform Commercial Code." 


AUTONOMY 


If the parties to a contract do not designate the controlling law, conflict 
of laws rules in the United States normally choose a governing jurisdiction 
by a mechanical designation such as law of the place of contracting or law 
of the place of performance.** To what extent parties in the United States 
have the power to replace the otherwise applicable law and select by express 
agreement another law to govern their transaction is an avidly debated topic, 
This section of the comment will briefly consider the present state of 
“autonomy” in the United States and place the “autonomy” provisions of 
the Uniform Commercial Code in perspective. 





(3) The Articles on Commercial Paper (Article 3) and Bank Deposits and Collec. 
tions (Article 4) apply whenever any contract or transaction within the terms of either 
of the Articles is made or occurs after the effective date of this Act and the contract 


(a) is made, offered or accepted or the transaction occurs within this state; or 

(b) is to be performed or completed wholly or in part within this state; or 

(c) involves commercial paper which is made, drawn or transferred within this 
state. saw 


(4) The Article on Investment Securities (Article 8) applies whenever any contract 
or transaction within its terms is made or occurs after the effective date of this Act 
and the contract 


(a) is made, offered or accepted or occurs within this state; or 
(b) is to be performed or completed wholly or in part within this state; or 
(c) involves an investment security issued or transferred within this state. 
But the validity of a corporate security shall be governed by the law of the 
jurisdiction of incorporation. 


(5) The Articles on Bulk Transfers (Article 6) and Secured Transactions (Article 9) 
apply whenever any contract or transaction within their terms is made or occurs after 
the effective date of this Act and falls within the provisions of Section 6-102 or Sec- 
tions 9-102 and 9-103. 

(6) Whenever a contract, instrument, document, security or transaction bears a 
reasonable relationship to one or more states or nations in addition to this state the 
parties may agree that the law of any such other state or nation shall govern their 
rights and duties. In the absence of an agreement which meets the requirement of this 
subsection, this Act governs. 

18 One vociferous critic felt the “sinapism section must be ripped off before its irritant 
can burn to an amputation not subject even to prosthetic relief.” Smith, “Conflicts and 
Chaos or Contract and Uniformity: The Uniform Commercial Code,” 2 Kan. L. Rev. 
(1953) 11, 13. 

14 For discussions of the retroactivity problem contained in UCC (1952) §1-105, see 
1955 N.Y. Report 189-200; 1956 N.Y. Report 358; Rheinstein, “Conflict of Laws in the 
Uniform Commercial Code,” 16 Law & Contemp. Prob. (1951) 114, 138-40. In the 
UCC (1958), the problem is localized in §10-101 and will not be considered in this 
comment. 

15 See Restatement, Conflict of Laws (1934) §§332, 358; Goodrich, Conflict of Laws 
(3rd ed. 1949) §§110, 114; Stumberg, Conflict of Laws (2nd ed. 1951) 240. Several 
writers have suggested that the courts will choose any law reasonably related to the 
transaction if the choice will uphold the contract. See, e.g., Ehrenzweig, “Contracts in 
the Conflict of Laws,” 59 Colum. L. Rev. (1959) 973. 
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The doctrine of “autonomy” has had a strange history in the United 
States. For a long period legal writers held the idea in disfavor,’® the most 
outspoken critic being Beale, whose opposition was finalized in the Restate- 
ment of Conflicts.* Beale’s position not only contrasts with the conflicts 
rules of other countries,’® but also was not representative of the decisions of 
the United States courts.’® 

Beale’s main objection was that if the parties were allowed to choose the 
applicable law, they would free themselves from the power of the law which 
would otherwise apply and thus do a legislative act. He argued that the 
extraordinary power of legislation in the hands of individuals was abso- 
lutely anomalous.”® This objection has been refuted, largely through the 
efforts of W. W. Cook, who showed that stipulations of applicable law were 
acts of legislation only if the incorrect assumption was made that another 
law was otherwise applicable.** He argued that use of a rule like “place of 
performance” was only proper when the parties did not choose the applica- 
ble law, and therefore a party stipulation was obviously not legislation since 
there never was a proper law of the contract to replace. The ultimate result 
of Cook’s efforts is that virtually no current writer argues that autonomy 
is completely impossible.” 

Instead, arguments in the United States today center on the limits of party 
autonomy. Certain of these limits are common in many countries: questions 
of procedure are governed by the /ex fori; contracts exclusively connected 
with a particular jurisdiction are controlled by its law; the public policy of 
the lex fort can not be avoided by stipulation;** and certain categories of 





16 See Yntema, “Contract and Conflict of Laws: ‘Autonomy’ in Choice of Law in the 
United States,” 1 N.Y.L.F. (1955) 46. 

17 Beale was Reporter for the Restatement of Conflicts which largely follows his 
ideas. 

18 See Yntema, “ ‘Autonomy’ in Choice of Law,” 1 Am. J. Comp. L. (1952) 341. 

19See Nussbaum, “Conflict Theories of Contracts: Cases Versus Restatement,” 51 
Yale LJ. (1942) 893. 

20 Beale, “What Law Governs the Validity of a Contract,” 23 Harv. L. Rev. (1910) 
260. 

*1 Cook, “ ‘Contracts’ and the Conflict of Laws: ‘Intention’ of the Parties,” 32 Ill. L. 
Rev. (1932) 899. 

22 The main theoretical debate today concerns the applicable law for the stipulating 
clause. The basic inquiry is whether the stipulation itself has an independent existence. 
Rheinstein, supra note 14, at 136, feels that the stipulation should only be considered 
a contact which the conflicts law of the forum will use to ascertain the proper law 
for the entire transaction. Bayitch argues that the connecting agreement has an existence 
independent of the basic transaction, and the law of the forum should control the 
substantive requirements of the connecting agreement together with its conflict law 
effects. Bayitch, “The Connecting Agreement,” 7 Miami L.Q. (1953) 293, 303. 

*3 Analogous to, or included within, the public policy limitation is Ehrenzweig’s 
adhesion contract, which he defined as an agreement “in which one party’s participa- 
tion consists in his mere ‘adherence,’ unwilling and often unknowing, to a document 
drafted unilaterally and insisted upon by what is usually a powerful enterprise.” Ehren- 
zweig, “Adhesion Contracts in the Conflict of Laws,” 53 Colum. L. Rev. (1953) 1072, 
1075. Yntema, supra note 16, at 64, provisionally suggested that the public policy excep- 
tion to autonomy would more adequately provide a solution to “unconscionable” terms 
iN contracts, and there seems to be no compelling development which would invali- 
date the suggestion. 
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contracts, insurance for example, are subject to a law determined by statute.* 

The most controversial limitation in the United States is the rule which 
would require the law stipulated to have a substantial connection with the 
transaction. Since the assumption often underlying such requirement is no 
more than a modification of the Beale belief that the parties can not free 
themselves from imperative rules of law,” the limitation is theoretically un- 
necessary."° The substantial connection requirement is also urged for policy 
reasons, its advocates feeling that the totally unconnected law resorted to 
may be bizarre or unconscionable. Even this argument seems insufficient to 
justify the suggested limitation. The forum will always control an uncon- 
scionable choice through the recognized public policy limitation on auton- 
omy. Furthermore, while the choice of bizarre law may work odd results, 
the parties have no cause to complain, and the judge can not claim that the 
purpose of the law is simplification of his life.** 

While the scholars have debated, how have the courts decided? The sup. 
porters of autonomy commonly claim that regardless of the theoretical ob- 
jections, the courts have always recognized autonomy.”* For the Supreme 
Court, the conclusion seems warranted.*® For the rest of the courts, the con- 
clusion seems less applicable now than earlier.*° Despite the theoretical 


24 See Yntema, supra note 16, at 47. 

25 This assumption is apparent in the analysis Professor Freund made for the New 
York Law Revision Commission, where he criticized UCC (1952) §1-105(6) for not 
differentiating between facultative and imperative rules of law in limiting party av- 
tonomy. See Freund, “Analysis of Conflicts of Law Provisions of Section 1-105,” 1955 
N.Y. Report 175, 179. As Rheinstein points out, supra note 14, at 134, the distinction 
between facultative and imperative is based upon the assumption that there exists for 
every contract a proper law and the mandatory norms of this law can not be avoided. 

°6 Rheinstein persuasively argued that there is no “logical” reason why a state could 
not refer the decision of a contract problem to the law of the state stipulated by the 
parties. If the choice of law rule of the forum says the law referred to by the parties 
is a proper contact, ergo the stipulation will be honored. Rheinstein, Review of Falcon- 
bridge, Essays on the Conflict of Laws, 15. U. Chi. L. Rev. (1948) 478, 486. See also 
Cook, supra note 21. 

27 Furthermore, as Rheinstein has observed, supra note 26, at 487, parties have such 
little cause to stipulate exotic law that the whole problem “belongs to the realm of 
unreal horribles.” 

28 See, e.g. 2 Rabel, The Conflict of Laws: A Comparative Study (1947) 384; Levin, 
“Party Autonomy, Choice-of-Law Clauses in Commercial Contracts,” 46 Geo. L.J. (1957- 
58) 260, 270; Rheinstein, supra note 14, at 133-34. 

29 See 2 Rabel, op. cit. supra note 28, at 374-75. In Lauritzen v. Larsen, 345 U.S. 57], 
588-89 (1953), Justice Jackson said “Except as forbidden by some public policy, the 
tendency of the law is to apply in contract matters the law which the parties intended 
to apply.” Yntema, supra note 16, at 67-68, feels that the Lauritzen case apparently 
resolves any doubts concerning the Supreme Court’s willingness to allow party autonomy 
in proper instances. 

30 Even Beale had admitted that “the prevailing tendency of the American cases 1s 
to regard the intention of the parties as controlling . . .” 2 Beale, A Treatise on the 
Conflict of Laws (1935) 1100. Also see Nussbaum, supra note 19. Stumberg, op. cit. 
supra note 15, at 237, observed, however, that the English courts apparently permit 
greater leeway to the parties in selecting applicable law than do courts in the United 
States. More recently, a comprehensive study of American cases involving the issue of 
party autonomy concluded there was “little judicial proclivity to recognize the efficacy 
of contractual choice of governing law and no decisive trend in that direction.” Note, 
“Conflict of Laws: ‘Party Autonomy’ in Contracts,” 57 Colum. L. Rev. (1957) 553, 
556. Contra, Levin, supra note 28, at 280. 
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refutations of the opposition to autonomy, it seems that the influence of 
Beale and the Restatement is with us yet.** 

The provision for party autonomy contained in the Uniform Commer- 
cial Code takes a middle course.** The Code allows the parties to stipulate 
the law of any jurisdiction which bears a “reasonable relation” to the trans- 
action. This standard is probably as liberal as the oft-used substantial con- 
nection requirement and is nebulous enough to allow a court the oppor- 
tunity to validate law choices even less related to the transaction.** This 


31 Although the Restatement of Conflict of Laws is now being revised, the Beale 
drafted version of 1934 is still in current use, and the most widely used Handbook on 
Conflicts, Goodrich, op. cit. supra note 15, at 325-28, rejects the idea of autonomy because 
of theoretical and practical difficulties. Judge Goodrich has personally revised his stand 
on autonomy, as is obvious in UCC (1952) §1-105, which he helped to draft, but his 
1949 Handbook is unrevised and can only have a negative effect on the acceptance of 
autonomy. For other evidence of the change in attitude of Judge Goodrich, see Good- 
rich, “Yielding Place to New: Rest Versus Motion in the Conflict of Laws,” 50 Colum. 
L. Rev. (1950) 881, 898-99; Goodrich, “Conflicts Niceties and Commercial Necessities,” 
1952 Wis. L. Rev. 199, 206-07. 

32 See UCC (1958) §1-105, supra note 10. 

33 Absent a statute, courts often talk of allowing party choice among states wiih 
which the transaction has a “substantial connection.” While normally courts consider 
a jurisdiction to have a substantial connection with a transaction if it is the place of 
making or the place of performance, other choices might be the place of the situs of 
the security or the place of domicile of one or more of the parties. See Levin, supra 
note 28, at 264; Note, “Conflict of Laws: ‘Party Autonomy’ in Contracts,” 57 Colum. L. 
Rev. (1957) 553, 557. 

The unanswerable question is how the vague “substantial connection” requirement 
differs from the enigmatic “reasonable relation” test of UCC (1958) §1-105. The 
authors of the Code suggest that ordinarily “the law chosen must be that of a juris- 
diction where a significant enough portion of the making or performance of the con- 
tract is to occur or occurs.” UCC (1958) §1-105, comment 1. This suggestion does not 
seem to differ much from the “substantial connection” test. Furthermore, the case 
cited in the comment as a guide to the meaning of “reasonable relation,” Seeman v. 
Philadelphia Warehouse Co., 274 U.S. 403 (1927), merely upheld a stipulation of the 
law of the place of performance without authorizing any other choice except the law 
of the place of contracting. The 1958 Code comment does state that “an agreement as 
to choice of law may sometimes take effect as a shorthand expression of the intent 
of the parties as to matters governed by their agreement, even though the transaction 
has no significant contact with the jurisdiction chosen . . .,” but this is hardly more 
than an authorization for parties to control the interpretations of facultative provisions, 
a right even courts denying autonomy will allow. 

Why then have writers like Rheinstein, supra note 14, at 134, concluded that the Code 
allows stipulations of jurisdictions which have contacts with the transaction besides 
“those which are traditionally resorted to in the conflicts of laws”? Perhaps because 
Judge Goodrich, who is Chairman of the Editorial Board for the Uniform Commercial 
Code and was reporter for UCC (1952) §1-105, stated that any of the contacts speci- 
fied in Subsections (2), (3), (4), and (5) of UCC (1952) §1-105, supra note 12, plus 
other contacts, would constitute a reasonable relationship. Goodrich, “Conflicts Niceties 
and Commercial Necessities,” 1952 Wis. L. Rev. 199, 207. But if the 1952 Code really 
meant to allow all the choices Goodrich enumerated, why did UCC (1952) §1-105, 
comment 4, state that the only legitimate choice would be “of a jurisdiction where a 
significant enough portion of the making or performance of the contract is to occur or 
occurs.”? 

_On the meaning of “reasonable relation,” the only legitimate conclusion is confusion. 
Yet since the uncertainty is only for the upper limits of party choice, there are certain 
compensations for the ambiguity: (1) no court can refuse the parties the right to choose 
between the law of the place of performance and the law of the place of contracting, 
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freedom of choice in the current version of section 1-105 is basically the 
same as in earlier drafts,** despite the opposition to the provision by the 
New York Law Revision Commission*®® and the argument by some that 
the law of states unconnected with the transaction was a proper choice.** 
The result of the debates over the Code is a provision which does not pro. 
vide unlimited autonomy, but which is at least as liberal as most currently 
accepted law in the United States.*” 


Score oF TERRITORIAL APPLICATION 


Section 1-105 of the 1952 Code contained very detailed provisions con- 
cerning territorial application.** This section of the comment will outline 
the reasons used in the attack on the 1952 version which led to the changes 
contained in the 1958 Code. 

The result of the 1952 version of section 1-105 was to change the choice 
of law rules existing at common law.** Instead of the applicable law being 
selected by reference to the place of performance or place of contracting, the 
theory of section 1-105 was to make “the Code applicable whenever a trans- 
action [had] a sufficient contact or relationship with a state having the 
Code to make such an application reasonable and not arbitrary.”*° This 





which is more freedom than many courts now allow, and (2) any court can find 
justification for allowing a wider range of parties’ choices, either from the wording of 
UCC (1958) §1-105 itself or from the proponents’ pronouncements. 

84 The 1949 draft of the UCC only allowed the parties to choose the applicable law 
when the transaction involved foreign trade. The 1952 Code allowed the parties to 
stipulate any jurisdiction with a reasonable relation to the transaction, and all subsequent 
drafts of the Code have accepted this formulation. 

35 The final recommendation of the Commission was that the subject of application 
of the Code should be left to the common law. 1956 N.Y. Report 358. However, the 
objection to §1-105 was primarily directed at the provisions defining the applicability 
of the Code to a transaction in absence of an express stipulation of governing law. 
Nonetheless, the report of the Commission, id. at 34, and the study done for the 
Commission by Professor Freund, supra note 25, at 180, both expressed concern that 
§1-105 might allow stipulations which would alter conflict rules prescribed by law 
for the benefit of third persons. 

The Editorial Board for the UCC in its 1956 Recommendations would not accept 
the suggestion that the parties’ right to choose applicable law should be deleted from 
the Code, but did take cognizance of the problem of third party protection by sub- 
jecting the freedom of contract to six firm rules catalogued in UCC (1958) §1-105(2), 
supra note 10. 

36 While most authorities, as indicated in note 37 infra, accepted the limits on 
autonomy in the UCC, Katzenbach, “Panel Discussion on the Uniform Commercial 
Code,” 12 Bus. Law. 49, 75 (1956), urged that complete autonomy be allowed if the 
choice was made in good faith and was not made to evade public policy. 

87 As indicated supra note 33, UCC (1958) §1-105 will at least allow the parties to 
choose between the place of contracting and the place of performance for the applicable 
law, and a court could easily construe the section to permit more party discretion. This 
freedom for the parties has been endorsed by various conflict experts, if for no other 
reason than they consider the Code a step in the right direction. See, e.g., Rheinstein, 
supra note 14, at 134; Stumberg, “Commercial Paper and the Conflict of Laws,’ 
6 Vand. L. Rev. (1953) 489, 503; Yntema, supra note 16, at 66-67. 

38 See note 12 supra. 

89 UCC (1952) §1-105, comment 2. 
4° Goodrich, supra note 33, at 201. 
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meant that if the state of the forum had adopted the Code and the trans- 
action was connected with the Code in any of the ways enumerated in 
section 1-105, the Code would be used for all elements of the transaction. 

One purpose of section 1-105 was to obtain the greatest possible influence 
for the Code: immediately the maximum number of transactions would be 
pulled within the scope of the Code,** and eventually, if a few important 
states adopted the Code, the other states would be forced to follow suit.** 
This notion of broad application was attacked as a return to a time when 
courts always used their own local law because it seemed to them neces- 
sarily superior.** Furthermore, even if the otherwise objectionable section 
could be justified because the commercially powerful states might force 
other states to adopt the Code, the section ignored foreign transactions,** 
where an outreaching application provision would be neither appreciated 
nor effective as a device to force the world to adopt the Uniform Com- 
mercial Code. 

The justification for the section most stressed was that “making the one 
transaction subject to the law of a single jurisdiction to the fullest limits 
possible promotes simplicity and facilitates commerce . . .”*° This statement 
was subjected to severe criticism. In the first place, the Code contained spe- 
cific rules which made the laws of other jurisdictions applicable.*® And since 
the Code did not cover every phase of commercial transactions, even a court 
in a Code state could be forced to the common law conflict rules and con- 


41Examples given to the N.Y. Law Revision Commission of the broad coverage 
required by UCC (1952) §1-i05 included: (1) the mere negotiation through a New 
York bank of a draft drawn under a letter of credit in connection with a sale would 
require the Code, if adopted in New York, to be applied to the transaction even if 
the buyer and seller were residents of non-Code states and the goods were never shipped 
to New York; (2) if a check merely passed through Pennsylvania to the Federal Re- 
serve Bank of Philadelphia, a Pennsylvania court would apply articles 3 and 4 of the 
Code. 1954 N.Y. Report 90, 1279. Rheinstein, supra note 14, at 117, gave the extreme 
example of the Code’s application: if goods were accidentally sent to a Code state, a 
court of that state was apparently required by §1-105 to use the Code for aii elements 
of the transaction, including the question of the contract’s validity! 

Among those criticizing the broad scope of UCC (1952) §1-105 was John J. McCloy, 
Chairman of the Board of Directors of Chase National Bank, who criticized the section 
as an attempt “to pull every possible transaction into the orbit of the Code even where 
this legal provincialism must make use of pitifully thin threads to support such encroach- 
ments.” 1954 N.Y. Report 1315. In rebuttal, Llewellyn chided those who opposed the 
Code because of its overreaching, as the most vigorous proponents of including into 
every contract drawn by their own firms a clause providing “the law of New York 
shall govern.” 7d. at 112, 1437-38. 

4 See, e.g., the statement of Mr. Alfred A. Buerger, a New York member of the 
National Conference on Uniform State Laws, at 1954 N.Y. Report 1257-58. 

43 Stumberg, supra note 37, at 504. 

4See Freund, supra note 25, at 176. 

“5 Goodrich, supra note 33, at 202. 

‘6 As remarked by the New York Law Revision Commission, 1956 N.Y. Report 34, 
there are specific rules of Articles 4, 6 and 9 which adopt a single fact to determine 
applicable law and which might result in a choice other than the UCC; see note 10 
supra for the current versions of these rules. 

“The New York Law Revision Commission noted that “many questions of capacity 
to contract, agency, estoppel, and other ‘validating or. invalidating cause’ (Section 1-103)” 
were relegated to the general law. 1956 N.Y. Report 34. 
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ment of this justification was that the mandatory conflict rules of the Code 
and common law conflict rules were at odds, and therefore the result of a 
suit would often depend on the choice of a forum.** This violated a “cardi- 
nal principle” of conflicts, that parties’ expectations should be protected,*° 
The extreme consequence of matching Code against non-Code state was 
that an individual involved in a multi-party transaction might find himself 
liable to several other parties.°° Thus, not only was the use of law from 
different jurisdictions inevitable, but it was desirable to protect the parties’ 
expectations.” 

Objections to section 1-105 of the 1952 Code were based on more than 





48 Where the UCC and other law differed in substance, and UCC (1952) §1-105 
altered a common law conflict rule and the forum was required to use the Code, as in 
the examples given in note 41 supra, the inevitable consequence was that the result of 
a suit depended solely on the choice of forum. 1954 N.Y. Report 1316; Katzenbach, 
supra note 36, at 73. 

49 See, e.g., Katzenbach, supra note 36, at 70. 

50 One source of double liability immediately noticed was UCC (1952) §1-105(4)(c), 
which required Article 8 to be used whenever an investment security was issued or 
transferred within the state. The Code required less evidence to justify the transfer 
than did the common law. Assuming the stock was issued in a Code state but trans- 
ferred in a non-Code state and the evidence used to justify the transfer met the Code 
standards but not the requirements of the other state, (1) the transferee could compel 
the issuer to register the stock in a suit brought in its domicile, but (2) there would be 
nothing to protect the issuer against the transferor in an action brought in the other juris- 
diction, since that state would use its own law to determine the propriety of the transfer. 
1954 N.Y. Report 846-47, 906. Supplement No. 1 (January 1955) to the UCC (1952) 
corrected this particular problem by referring all questions of the rights and duties 
of a security issuer with respect to registration of transfer to the law of the state of 
the issuer’s incorporation. This change did not meet the criticism of Rheinstein, supra 
note 14, at 122-24, who attacked the Code for scrapping the normal rule of determining 
the title to corporeal things by application of the law of the situs and substituting a 
rule which required the forum to decide the title questions by the Code if the transac- 
tion had any contact with the forum. Nor did Supplement No. 1 allay the objection 
by Freund, supra note 25, at 188, who contended that the Code would alter the result 
in the famous case of United States v. Guaranty Trust Co., 293 U.S. 340 (1934). A 
forger had indorsed and cashed a check in Yugoslavia and the American bank had 
paid on the check and collected from the United States. When the government dis- 
covered the forgery and sued the bank, the court protected the bank because the in- 
dorsement was effective where made. The Code would consider the foreign forgery 
no protection for the American bank since UCC (1952) §1-105 would not permit the 
forum to consider the foreign law, yet the American bank probably could not recover 
from the bank in Yugoslavia in a suit there because Yugoslavian law would be applied 
to show there was no breach of the indorser’s warranty. These examples led the New 
York Law Revision Commission to criticize UCC (1952) §1-105 because of the risks 
of double liability. 1955 N.Y. Report 34. 

51In order for the parties’ expectations to be protected, obviously the choice of 
forum should not alter the result of the law suit. The ultimate objective of the pro- 
ponents of the Code was to secure its adoption in all states, thus assuring the use of 
the Code for all domestic transactions where another law was not stipulated. Yet even 
if the Code were adopted in all 50 states and the transaction had all elements connected 
with a Code jurisdiction, the choice of forum could alter the result and destroy the 
parties’ expectations simply because uniform laws have nonuniform interpretation. Thus 
while a forum sans the obligation of UCC (1952) §1-105 would use normal conflict 
rules to determine which state was the proper one to choose for its interpretation of 
the UCC, the presence of UCC (1952) §1-105 meant the forum must use its interpreta- 
tion of the Code even if this altered the suit’s outcome. See Freund, supra note 25, at 

176-77. 
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the failure to simplify commerce; it was pointed out that the dictates of the 
section were so at variance with normal conflicts rules that there was a 
serious question of constitutionality. States are limited in their choice of 
law by the constitutional checks in either the full faith and credit clause or 
the due process clause. The normal check is the due process clause, which 
would prohibit a court from using the Code for a phase of a transaction 
having nothing to do with a Code state.** The Code avowed that its pur- 
pose was the application of the Act whenever the transaction had sufficient 
contacts with a Code state “to make such an application reasonable and not 
arbitrary,”°* and the proponents of the Code vigorously insisted that it met 
this test.°* The list of those who felt that such broad applicability of the 
Code was unconstitutional included Rheinstein®® and Rabel.°* 

These attacks on the 1952 version of section 1-105 because it was over- 
reaching, ineffective in accomplishing its aim of simplifying commercial 
transactions, and possibly unconstitutional, led to a consideration of alterna- 
tives. While a few suggested that the deficiencies of the Code would be 
alleviated by broadening its application,’ the main thrust of the varied pro- 


52 The best brief discussion of the constitutional issue raised by UCC (1952) §1-105 
can be found in Freund, supra note 25, at 177-78. 

58UCC (1952) §1-105, comment 3. 

54Goodrich, supra note 33, at 204. Goodrich, “Yielding Place to New: Rest versus 
Motion in the Conflict of Laws,” 50 Colum. L. Rev. (1950) 881, 898, had defended 
a draft of §1-105, similar to the 1952 version, as making the Code applicable only when 
the transaction had “a legally significant event occurring within the state.” Llewellyn, 
1954 N.Y. Report 114, argued that the Supreme Court sanction of the coverage of UCC 
(1952) §1-105 was made clear in cases like Pacific Insurance Co. v. Industrial Accident 
Com’n, 306 U.S. 493 (1939), Hoopeston Canning Co. v. Cullen, 318 U.S. 313 (1942), 
and Pink v. A.A.A. Highway Express, 314 U.S. 201 (1941). Full consideration of these 
cases is beyond the scope of this comment. Briefly, the cases gave approval to state 
statutory regulation of insurance transactions where the normal incidents of contract 
took place elsewhere. Obviously, the question is one of degree: how little can a state 
have to do with q transaction and still regulate it? The question is moot for the Code 
since the compulsory far-reaching provisions of UCC (1952) §1-105 have been 
abandoned. 

55 Rheinstein, supra note 14, at 119-20, makes a cogent analysis of the Supreme 
Court’s control over state choice of law through the due process clause. He concluded 
that the principle of Home Insurance Co. v. Dick, 281 U.S. 397 (1930), still stands 
and under this principle it is probable that the Supreme Court would not allow a state 
to apply its own law to a contract because of the more tenuous contacts contained in 
UCC (1952) §1-105. The New York Law Revision Commission also was concerned 
with the Dick case, and concluded that the Code raised constitutional questions of due 
process because of the attempt to apply the Code to transactions having only a remote 
connection with a Code state. 1956 N.Y. Report 34. 

56 Rabel, Comment, 10 La. L. Rev. (1950) 291, 292. 

**Katzenbach, supra note 36, at 68-75, argued that since the real concern is to pro- 
tect the intent of the contracting parties, no inflexible rule like UCC (1952) §1-105 
would be satisfactory since the uniformity of results depends on the forum having the 
Code. However, Katzenbach felt that the Code had been so thoroughly considered in 
drafting that it represented a restatement of the law merchant of the United States 
and abroad and therefore provided the best normal protection of parties’ * intentions. 
He recommended that, subject to the specific exceptions contained in the Code, the 
court should apply the Code as a guide to its decision, irrespective of contacts with the 
forum, unless (1) a party could prove reliance on the provisions of another law, and 
the other party knew or should have known of the reliance, (2) a party could prove 
the result would be the same under the laws of the place of contracting and place of 
performance, or (3) the parties had stipulated another law, so long as the choice was 
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posals, including the recommendation of the New York Law Revision Com. 
mission, was to omit most conflicts rules from the Code and leave the prob. 
lems of application to the courts.”* 

The Editorial Board for the UCC found neither extreme palatable.” They 
felt that the parties’ right to choose applicable law should be permitted, sub. 
ject only to certain mandatory limits.°’ Even when the parties did not stipu- 
late the applicable law, the Editorial Board was reluctant to return the con. 
flict problem to the common law. Instead, the current version of section 
1-105 directs the court to apply the Code when it bears an “appropriate 
relation” to the transaction. While the definition of “appropriate relation” 
ultimately depends on the courts, every stimulus is provided to extend the 
Code to situations in which, while not warranted by the precedents, the 
Code’s application would be justified by its broad aims and coverage.” 

To summarize, the current version of section 1-105 of the Uniform Com- 
mercial Code basically accepts the conflicts rules of common law, subject to 
the following modifications: (1) the parties have the right to choose the 
applicable law within certain limits, (2) a few choice of law rules are codi- 
fied, and (3) use of the Code is urged whenever a transaction bears an 
“appropriate” relation to a Code state, even if a court strictly adhering to 
common law conflict rules would not apply the Code. 


JOHN F. BURTON, JR.* 





made in good faith and was not an attempt to evade the public policy of any state. Also 
see Smith, “Conflicts and Chaos or Contract and Uniformity: The Uniform Commercial 
Code,” 2 Kan. L. Rev. (1953) 11. 

58 Rheinstein, supra note 14, at 133, suggested that all provisions for applicability be 
dropped from the Code except those special rules contained in various articles on particu- 
lar transactions and, perhaps, a general clarification of the permissibility and scope of the 
parties’ freedom by their own choice to determine the law of their contract. The New 
York Law Revision Commission, 1956 N.Y. Report 358, recommended that the ques- 
tion of the relation of a transaction to the enacting state which will make the Code 
applicable be left to law outside the Code. The reasons given, id at 33-34, included 
the failure of the Code actually to make one law govern an entire transaction, the 
possibilities of double liability, the constitutional questions, and the fear that the party 
autonomy provision did not adequately protect third parties. 

59 See the 1956 Recommendations of the Editorial Board for the Uniform Commercial 
Code. 

80 For the conflicts rules applicable to UCC (1958) Articles 2, 4, 6, 8, and 9, see note 
10 supra. 

61 The comment for UCC (1958) §1-105 places an indefinite outer limit on what a 
court may consider an “appropriate relation.” The relation to the enacting state is 
not “appropriate,” for example, where the parties have clearly contracted on the 
basis of some other law, or the law of the place of contracting and the law of the place 
of contemplated performance are the same and are contrary to the law under the Code. 
While recognizing limits, and that the question is left to the courts, UCC (1958) §1-105, 
comment 3, states that the court “is not strictly bound by precedents established in other 
contexts. Thus a conflict-of-laws decision refusing to apply a purely local statute or rule 
of law to a particular multi-state transaction may not be valid precedent for refusal to 
apply the Code in an analogous situation. Application of the Code in such circumstances 
may be justified by its comprehensiveness, by the policy of uniformity, and by the fact 
that it is in large part a reformulation and restatement of the law merchant and of the 
understanding of a business community which transcends state and even national bound- 
aries.” While the exact import of this comment may not be obvious even to the discert- 
ing student of conflicts, the general message is clear: the authors of the Code advocate 
‘its use whenever possible. 

* Member of the Ohio Bar. 
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DISSOLUTION OF MARRIAGE IN HUNGARIAN LAW 


In Hungary, the powers granted to divorce courts are unrestricted, the law 
(Section 18 Act IV of 1952, Code of Family Law) laconically providing 
that “the marriage shall be dissolved upon the petition of either of the 
spouses if sincere and well-founded reasons are shown.” (Similar rules exist 
in the USSR, Czechoslovakia, and Poland.) A cursory glance at the regu- 
lation of divorce in Hungary before 1952 may add to the understanding of 
present-day practice. 

Act XXXI of 1894 introduced civil marriage as the only lawful form of 
marriage and declared it dissolvable in case the following matrimonial of- 
fenses were committed by the respondent: adultery, bigamy, unnatural 
offenses, desertion, noncompliance with a decree for restitution of conjugal 
rights, violence endangering health, or attempt on life or limb of the peti- 
tioner, sentence of death, or imprisonment for at least five years. In these 
cases the court was in duty bound to grant a decree. Coupled with the 
breakdown of the marriage, it was in the discretion of the court to grant a 
decree on the following grounds: intentional commission of a grave matri- 
monial offense other than those above, instigating children belonging to the 
family to commit criminal offenses, conducting a licentious life of a habitual 
nature, conviction of a felony or infamous crime with a sentence of less than 
five years. 

Culpability of the respondent therefore was the underlying ground in 
every case, and the court had to declare the party liable for the divorce 
“culpable” if a decree was granted. Serious consequences in respect of 
maintenance and custody of the children could be imposed following such 
a declaration. Grounds for divorce became statute barred after six months 
but could be pleaded (especially when the discretion of the court was 
sought) as “supporting grounds.” The same rule applied to condoned 
grounds for divorce. Apart from divorce an intricate system of nullity existed 
on the ground of legal impediments and defect of marriage in intention or 
form. Thus, before 1945 the “doctrine of the matrimonial offense” governed 
Hungarian divorce law more strictly than the law of any other European 
country; not even incurable insanity constituted a ground for divorce nor, 
in fact, was a separation order (the basis for a subsequent divorce in many 
countries) obtainable on any ground other than one of the matrimonial 
offenses mentioned above.’ 

The pendulum made a full circle in 1945 when all three “popular” forms 
of divorce without culpability (insanity, separation, and consent) were intro- 
duced. The avalanche of divorces which followed was in every way encour- 
aged by a government which—seeking to follow in the footsteps of Lenin— 





1Tt was equally true that in very few countries indeed were agreed or even arranged 
divorces more easily obtainable than in Hungary. After a period of six months the “de- 
serted” spouse could file his petition for a court order for restitution of conjugal rights; 
non-compliance with such an order constituted grounds for a divorce, the court having 
No discretion to withhold a decree. The “fact” of desertion was proved by affidavits, 
and the more daring and unscrupulous petitioners could reduce even the six months 
period by alleging “desertion” in the form of having lived in separate rooms in the 
same flat. 











472 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 9 


wished “to destroy the old society in order to build a new one in its place.” 

Since 1948, Hungary has been living in a period of imitating Russian eco- 
nomic, social, and legal institutions; thus, the new Code of Family Law 
was introduced with the intention (expressed in Section 1) “of regulating 
and protecting the institution of marriage and family in accordance with 
the social order of the People’s Democracy and Socialist Ethics . . . to en- 
sure the equality in rights of women in family life and marriage and the 
protection of the children’s interest, and to promote the advance and edu- 
cation of youth.” 

I. Regulation of Divorce under the New Code. The new Code has re- 
tained the distinction between divorce and nullity. The court must declare 
a marriage void if bigamous or incestuous, if contracted by a legally incom- 
petent person, or if some formal rule has been infringed in its celebration.’ 
As respects divorce, only one rule gives direct guidance to the courts, namely, 
Paragraph (2) of Section 18 which provides that in deciding whether or 
not a sincere and well-founded case for divorce exists, “the interests of the 
children of the marriage who are minors shall also be considered.” Formally, 
at least, the courts have unrestricted discretion in every other respect to 
grant or withhold a decree. 

In the six years since the Act was first put into effect (January 1, 1953), 
the principles governing the practice of the courts have taken definite shape. 
The courts immediately adopted the doctrine of the breakdown of a mar- 
riage as the basis of their decisions, the theorists giving full support to the 
doctrine. Thus Julius Benké, Judge of the Supreme Court and one of the 
leading theorists of family law, has defined “sincere and well-founded 
cause” as “not a ground for divorce which can be considered isolated like 
those enumerated in the old repealed Matrimonial Causes Act but a sttua- 
tion which has developed in the course of the whole married life of the 
parties and which can be judged only by taking all implications into con- 
sideration. The Court dissolves the marriage if the conclusion is drawn from 
the situation that the marriage cannot be upheld as it cannot fulfil the mis- 
sion of a socialist marriage, nor create suitable conditions for the upbring- 
ing of the children born of the marriage.”* The author of the chapter dealing 
with divorce in the standard commentary on the new Code* used by every 
practitioner states that it follows from the motivation of the Bill that “the 
marriage should be dissolved without investigating the culpability of the 
parties, only if the harmony necessary for upholding the marriage is gravely 
and permanently ruined and consequently further maintenance of the mar- 
riage would be against Communist ethics, and would not ensure proper 
conditions for the cohabitation of the parties or for upbringing of the 
children.”® No conscientious court is able to form a considered opinion on 
this delicate question without first fully investigating the alleged offenses 





2 Section 13 of the Code required the consent of the presidential council of the Parlia- 
ment to a marriage between a Hungarian and a foreign citizen, making lack of such 
a consent a cause of nullity. This rule, however, has been set aside. 

3 Jogtudomanyi Kézlony (Gazette of Jurisprudence, 1954, page 27). 

4 Victor Szigligeti in Code of Family Law, Budapest, 1955 (a commentary edited by 
E. Bacso, G. Rady, and V. Szigligeti, Supreme Court Judges). 

5 Ibid., page 61. 
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and grievances, as well as the whole married life and even the background, 
character, and education, etc., of the parties. Therefore, “divorce cases must 
be tried with special care and attention” (Case No. 1775). 

The Code of Civil Procedure (Act 3 of 1952, as amended by Act 6 of 
1954) endows the Courts with powers designed to support them in their 
task. To ascertain on their own initiative the true state of affairs, and not 
simply to acquiesce in the undenied allegations of the parties is generally 
the outstanding task of the courts (Section 3). But, apart from this, in di- 
vorce cases the parties must be heard in person (if at all practicable); a 
reconciliation must be attempted by the court before the trial; there is great 
leniency shown towards procedural omissions, the rules which generally apply 
to waiver or confirmation of a right or to the admission of facts being inap- 
plicable in matrimonial causes (Sections 284-288). As the Supreme Court 
held in Case No. 1807: 

“The County Court dissolved the marriage on the basis of facts which, if 
true, constitute a serious and well-founded cause for a divorce . .. The 
Decree, however, violated the rules of procedure, as the relevant facts were 
mostly established upon undisputed allegations by the parties ... The 
County Court ought to have made an Order enabling it to collect further 
evidence on its own initiative.” 

Il. Practice of the Supreme Court (1953-58). Generalization, it seems, 
is necessary also for scholars behind the Iron Curtain. The following study 
of the practice of the Supreme Court, however, will show that the principle 
of the breakdown of the marriage has been applied on a sound and down- 
toearth basis, depending on whether restitution of married life between 
the parties is reasonably to be considered hopeless.® 

1. Possibility of reconciliation. In case No. 759 the parties had had inti- 
mate relations for three years before the marriage, and a crippled child was 
born; they then married and a second child was born two years later. After 
they had been married for five years, the petitioner fell in love with another 
woman, and the respondent, in the heat of subsequent discussions, used 
strong words. Since then (i.e. for two years) they had been living apart. 
Nevertheless, the petition was denied on the ground that “there is hope for 
reconciliation.” 

In case No. 1994 the parties had been living apart for three and a half 
years, and the petitioner for three years considered himself to be engaged 
to be married to X.Y. One child was born of the marriage (five years old 
at the time of the proceedings). Other grievances were summed up by the 
court as follows: “The conflicts and quarrels between the parties were no 


*Birésdgi Hatarozatok Tara (Collection of Judicial Decisions) published by the Su- 
preme Court of the Hungarian People’s Republic since October 1953, is the chief source 
of information obtainable. In Hungary cases are not reported in the sense of the English 
Law Reports and matrimonial cases are frequently heard in camera. The Collection does 
not contain Decrees made by the Courts of the first instance so we cannot show any 
Decrees made in undefended cases, or examples of the great majority where the law 
is more or less apparent and therefore the loser did not appeal. Another shortcoming 
lawyers have to cope with is that even the cases reported in the Collection do not 
contain the full facts. The cases are not reported under the names of the parties, but 
bear serial numbers as published in the Collection. 
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more than is customary. They do not justify the petitioner’s step of break. 
ing off cohabitation.” Therefore, “and also in view of the interests of the 
child of the marriage” (both parties being devoted to him) the court held 
that the marriage of the parties had not yet broken down to an extent that 
a reconciliation could not be hoped for. “They must try to find a way lead. 
ing back to each other.” 

On the other hand, in Case No. 1440 the husband petitioner had been 
intimate with H.J. since 1951, thereby causing a strained relationship be. 
tween the spouses for a long time. Eventually, the petitioner left the re. 
spondent and went to live with H.J. as man and wife; their cohabitation 
continued to the date of the decree (1956). Two children were born from 
this relation; one in 1953 and the other in 1956. The court affirmed the de 
cree of the County Court, granting a divorce, since the estrangement was 
final. 

The paramount importance of the completeness of the breakdown is best 
shown in Case No. 385. The parties had been living apart for the last four 
years immediately preceding the decree, and their relationship had become 
ruined also by the fact that they had separated once before because the peti- 
tioner had been infatuated with another woman. The parties had even 
come to blows on several occasions after the separation. The husband peti- 
tioner and B.M. were living as man and wife and B.M.’s two children 
(born during her previous marriage which had been dissolved because of 
her relationship with the present petitioner) had been living with them. 
The County Court dismissed the petition saying that a decree in the present 
case would constitute a bad example by fostering the belief that conspicu- 
ously bad behavior on the part of the petitioner might result in success, 
whereas less cruelty might not. Thus, it would by implication incite people 
seeking a divorce to act even more offensively than they would do otherwise. 
However, the Supreme Court held: 

“The views of the County Court were wrong. Cruelty towards the other 
spouse, if condoned, does not generally constitute a ground for divorce. 
Neither should the condoned acts of cruelty in the present case be considered 
relevant. These were only the outward signs of a situation which was marked 
by the following facts: the Parties had been separated for four years and 
the Petitioner was living with another woman as man and wife and he had 
firmly declared that he would never return to the Respondent. Sincere and 
well-founded reasons (for a Divorce) can prevail even when the misdeeds 
committed by the Petitioner are condoned by the Respondent.” 

2. Matrimonial offenses. The fact that a matrimonial offense in itself does 
not constitute an absolute ground for divorce does not mean that such an 
offense would not influence the courts in different degrees. If a serious 
matrimonial offense has been committed the court has to investigate its 
effect on the other party; in this respect the culpability of the offender is 
also taken into consideration. No one is presumed to condone a serious 
matrimonial offense, but the court must be satisfied that the offense had 
such an effect on the petitioner that his intention of ending the marriage 
was final. 











ay 











1960] COMMENTS 475 





Adultery. Accordingly in cases of adultery,” as held by the Supreme Court 
in Case No. 1620 “it is of decisive significance whether the Parties, espe- 
cially the Respondent, have committed adultery or not.”* 

Cruelty. Rough treatment of a spouse amounting to bodily harm has been 
considered a “sincere and well-founded cause” for divorce. In Case No. 419 
it appeared: 

“The spouses were married in April 1948, and the Petitioner left the matri- 
monial home for the third time in August 1952. Breaking off the cohabita- 
tion was invariably due to the Respondent’s unaffectionate behavior, his 
cruel and sometimes brutal acts causing bodily harm. Frequent rows were 
caused by the Respondent’s drunkenness” . . . The Court held that “one 
cannot expect the Petitioner to condone the Respondent’s habitual drink- 
ing, his brutalities causing bodily harm . . . the Petitioner is not supposed 
to put up with these brutalities in the future or to expose herself and the 
children to such brutalities in connection with a possible restitution of 
cohabitation; even the interests of the three children point in this direction.” 

In a similar case (No. 928) the court also granted a decree. 

Desertion. “To break off cohabitation and to live away from the matri- 
monial home is an offense committed simultaneously against the great 
majority of marital duties; it is in itself sufficient cause for a breakdown 
of a marriage and for permanently alienating the spouses from each other.”® 
Case No. 127 is a good example of how the Court exercised its discretion 
when the petitioner had habitually been committing adultery after having 
been deserted by the respondent: 

“In the course of the short married life of the Parties the wife Respondent 
had deserted the Petitioner and his children (born of a former marriage) 
on four occasions. She returned to her husband every time after absences of 
a couple of days each. In her absence the Petitioner had to care for the 
minor children. In these circumstances the Petitioner decided to employ TI. 
to look after the children. The Respondent was aware of the correspondence 
between the Petitioner and TI. In spite of that, she again deserted the Peti- 
tioner when the next petty quarrel occurred. By doing so she herself opened 
the way for the Petitioner to employ TI. to look after the children and the 
household. By T.I. taking up residence in the matrimonial home it became 
impossible for the Respondent to return, and consequently the spouses be- 
came completely estranged. This development was followed by intimacy 
between the Petitioner and T.I. By then the spouses had so little in com- 
mon that the Petitioner did not even go to see his child which was born 
to the Respondent (during the separation). T.I. is now pregnant in conse- 
quence of her intimacy with the Petitioner. The marriage exists only for- 
mally and although it was T.I. whose presence in the matrimonial home 





™When reference is made to adultery, desertion, or cruelty, the reader is respectfully 
asked ‘to bear in mind that the various national legislations differ in defining these 
offenses and that the Hungarian Law in force completely omits such definitions. It is, 
however, indispensable to make use of these terms and the author offers his apologies 
for unavoidable inaccuracies resulting from their use. 

®Commentary (referred to in Note No. 4) P. 74 Case No. PfIII22 3681953. 

* Decree Number Pf. IV 21801/1953 quoted in the Commentary referred to in Note 
No. 4 above on page 74. 
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presented the direct cause of the estrangement it is the Respondent who 
must take most of the blame for such developments. (Decree granted).” 

It was the traditional attitude of the Hungarian divorce courts in the days 
of the “Doctrine of the Matrimonial Offense” that “culpabality” rests with 
the spouse to whom the termination of cohabitation is attributable. Thus, 
before 1945 it was not necessarily the spouse who committed desertion by 
actually leaving the matrimonial home, but possibly the other party whose 
behavior had caused him to do so. On similar reasoning, the court held in 
Case No. 341 that “if one of the spouses has to move to another town be- 
cause of removal of his office or service the other spouse must follow him.” 

To complete the picture in respect of desertion, Joint Resolution No. 494 
of the Supreme Court Judges in Civil Cases'® is of special interest! 

“If one of the spouses went abroad illegally and did not return until the 
31st March 1957, the party who stayed in Hungary is generally entitled to 
apply for a Divorce based on that reason alone, because this shall be con- 
sidered in itself a serious and well-founded reason for the dissolution of the 
marriage. If the Petition is brought by the spouse who went abroad and 
the Respondent has put in a plea to uphold the marriage, a Decree can 
only be granted if a thorough investigation of the circumstances shows the 
existence also of different serious and well-founded reasons.” 

It is self-evident that the principles of law were sacrificed to political con- 
siderations: the first part of the Resolution constitutes an “absolute” reason 
for divorce by saying that illegal emigration is in itself a sufficient ground 
for divorce. 

The second part of the Resolution attributes totally different consequences 
to the fact (illegal emigration) depending on culpability. The cause may 
be that this particular matrimonial offense amounts to a political offense at 
the same time. It should be noted, however, that in other cases when the 
question of culpability was at issue, the courts have based their decision on 
the grounds of moral principles and justice. As the Supreme Court has held: 

“If the Courts were to accept the principle that it is always open to the 
party committing serious matrimonial offenses to apply for a divorce on 
the ground of his own offenses, this would mean that anybody could extort 
by his one-sided arbitrary action (which constitutes a contempt of law and 
ethics, which disregards the interests of society and those of the other inno- 
cent spouse) a result, which spouses who refrain from such acts could not 
achieve even by agreeing with the other party to dissolve their marriage. 
This would be contrary to law, to justice, and to ethics and would lead to 
a major slackening of matrimonial ties.”™* 

Grounds not involving culpability. Facts which may generally lead to a 
divorce although no matrimonial offense has been committed are (to men- 
tion only those which are grounds for divorce in various countries) incura- 
ble insanity, protracted separation, and imprisonment. 

The courts invariably dissolve a marriage if it is proved that the re- 
spondent suffers from any form of incurable insanity (e.g. schizophrenia 


10 Resolutions of the “Collegium” of the Supreme Court Judges made on questions 
of principle have binding power on the courts. 
11 Pf, III 22314/1953. Quoted in the Commentary, page 71. 
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and paranoia in Case No. 46, incurable epileptic insanity in Case No. 170). 
Insanity thus practically amounts to another example of an “absolute” ground 
for divorce. 

Protracted separation is in many quarters, and for good reasons, con- 
sidered as the surest outward sign of the complete breakdown of the mar- 
riage. The court, however, has to investigate whether a possibility of recon- 
ciliation still exists. There is of course no set minimum time limit. In Case 
No. 44 the marriage was dissolved after a separation of seven years although 
the respondent declared that “he is willing to resume married life because 
he is still in love with the petitioner and also for the children’s sake.” How- 
ever, the wife petitioner was able to prove that the marriage had been a 
bad one even before the spouses began living apart, and this turned the 
scales in favor of a divorce. 

It is the practice of the courts that only a separation lasting at least two 
years should be considered a “protracted” one, and after a separation of 
three or four years the courts are generally inclined to grant a decree. But 
not necessarily so. The Supreme Court added to a judgment dismissing a 
petition (Case No. 1492) the following: 

“The fact that the Court did not dissolve the marriage of the parties even 
after a separation of four years appears to be contrary to the practice of this 
Court. It can generally be assumed that after such a long separation the 
relationship of the spouses has become severed to a degree that no recon- 
ciliation can be hoped for. The law, however, does not prescribe any time 
limit after which it is the duty of the Court to dissolve the marriage. . . 
Should the Court come to the conclusion that there is still hope for a rec- 
onciliation, it will decide to uphold the marriage.” 

Imprisonment, as seen above, constituted, under certain conditions, a 
ground for divorce according to the law prior to 1952. In Case No. 128 the 
Supreme Court held that: 

“Even imprisonment inflicted upon one of the spouses may be considered 
a sincere and well-founded cause for divorce only after all the relevant cir- 
cumstances had been considered. . . . When investigating whether such a 
cause exists, the Court must consider the nature, the importance, and the 
circumstances of the crime committed. Accordingly, it should be examined 
whether the Petitioner’s character justifies his censuring the other Party’s 
act, or contrariwise, e.g. the Petitioner himself shared in the illegal profits, 
etc.” 

Special factors. Considering other factors which especially influence the 
Hungarian divorce courts, the children’s interests must be mentioned in the 
first place. There is no need to quote decrees to prove this; reference is in- 
variably made to it whenever a child belonging to one or both of the parties 
is still a minor. 

Great significance is naturally attributed to a long married life (as a logi- 
cal counterpart to protracted separation). It was held in Case No: 250 that 
“after a long married life only a protracted separation can prove that the 
Petitioner’s intention of divorcing the Respondent and marrying another 
Woman is final.” 

In Case No. 636 the petitioner applied for a divorce on the grounds of 
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his having lived with another woman for two years. The court held that 
one could not exclude the possibility of a reconciliation in spite of that hay- 
ing regard to the preceding thirty years of marital cohabitation. The Su- 
preme Court went even further in Case No. 929 declaring that “after twenty- 
two years of married life special care must be exercised by the court when 
deciding whether even a protracted separation can be considered a sincere 
and well-founded cause for a divorce.” 

And in Case No. 1620 it was held that “if the parties married after a 
long period of intimacy, this should also be taken into consideration by the 
court.” 

It follows from the doctrine of the breakdown of the marriage that per- 
sonal qualities of the parties may be taken into account by the court when 
investigating the question whether or not a reconciliation is likely. It was 
held that the fact that the respondent wife was seven years older than the 
petitioner does not have any significance in itself (Case No. 804). By swim- 
ming with the current, several petitioners tried to get their marriages dis- 
solved on the grounds of political dissent. It is remarkable how firmly the 
Supreme Court resisted these attempts. In Case No. 417 the petitioner, a 
former peasant, became the deputy chairman of the Borough Council, and 
his wife had “shown distrust” for the new environment and social standing 
of the Petitioner; “she was jealous of the female staff of the Council and 
in her jealousy scolded and abused the petitioner.” The petition was dis- 
missed with the explanation that: 

“It was the Petitioner who neglected his duty of elevating the Respondent 
from her backwardness with love and understanding . . . it would only be 
repugnant in the eyes of the public if they were to witness the fact that 

. .a man who had been elevated from the ranks was deserting his wife 
only because she could not keep pace with him, instead of . . . sharing with 
her the advantages of his own better position.” 

In Case No. 300 the petition was expressly based on “irreconcilable differ- 
ences of political opinion and on the consequent fact that there was no hope 
for the restitution of married life.” Although the court acknowledged the 
possibility that differences of opinion “may sever harmony and family life 
amounting to a breakdown of the marriage,” the petition was dismissed. 
The court actually held that “the differences in political beliefs were only 
a pretext used by the petitioner who wished to obtain the dissolution of his 
marriage because of his infatuation with another woman.” 

Divorce by consent. Not only was the long-standing doctrine of the matri- 
monial offense repealed by the enactment of the new Code of Family Law 
but also the right to a divorce by consent (in force for the seven preceding 
years). This caused a controversy among the lawyers of the country, some 
of whom were of the opinion that the elimination of divorce by consent 
showed a lack of “ideological foundations”; the more so because by the 
“advancement” of the masses and the development of the “new type of 
men” the parties were more and more in a position to decide for them- 
selves matters in which their priva affairs were also of public interest. But 
the strongest of their arguments 1s that Soviet courts invariably granted 
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a decree when both parties declared themselves to be in favor of dissolu- 
tion of their marriage.’* 

The Supreme Court has consistently refused these arguments. For instance 
in Case No. 1380 both parties sought a divorce. The petitioner alleged “that 
he had never been in love with the Respondent”; the respondent, on the 
other hand, left the matrimonial home because they could not obtain a flat 
of their own and she was unable to put up with her mother-in-law. The 
court, giving its reasons for dismissing the petition held that “surmounta- 
ble difficulties, tensions which can be eliminated, cannot constitute sincere 
and well-founded reasons for a Divorce.” 

Similarly in Case No. 1596 it was declared that although both parties 
petitioned for the dissolution of their marriage the petition had to be dis- 
missed because “the breach between the parties was precipitated and noth- 
ing but mutual obstinacy was in the way of a reconciliation.” In another 
judgment” the court declared: 

“The dissolution of the marriage does not depend on the decision of the 
parties and their consent, whether openly expressed or conveyed only by 
inference; this in itself is insufficient cause for a divorce. Even when both 
parties apply for a divorce the Court has to investigate their reasons and 

. can only dissolve the marriage if the consent of the parties is based 
on truly sincere and well-founded reasons.” 

This, of course, does not mean that mutual consent is completely irrele- 
vant. The court held** that “while mutual consent of the parties regarding 
a divorce is not decisive, it nevertheless firmly points to the fact that the 
dissension between them is of a permanent nature.” 

The most comprehensive study on this subject*® draws the conclusion that 
the existence of mutual consent is likely to result in the court holding that 
facts do amount to “sincere and well-founded reasons” which in the absence 
of mutual consent would not satisfy the court. 

III. Conclusions. Views may widely differ on the question whether the 
doctrine of the breakdown of the marriage is just or unjust, whether it is 
detrimental to society or not, whether the relief it brings to parties whose 
marriage has irretrievably broken down perhaps through the fault of neither 
of them, does or does not outweigh the hardship it may cause to the inno- 
cent spouse, who loses the status of a married person against his or her will. 
The material presented in the foregoing (comprising only a few examples 
of the court’s practice in a single country) is far too thin to make even a 
faint-hearted attempt to formulate answers to any of these questions. Con- 
ditions in one society differ very much from those in another, and the six 
years which have passed since the introduction of the new Code are far too 
short a time to gather experience which could serve as a basis for a thorough 
evaluation. Some conclusions, however, may be drawn without being neces- 
sarily far-fetched. 


12G. M. Sverdlov, Marriage and Divorce. (In Hungarian translation: Budapest, 1951.) 

18 PE. TIT 23472/1953. Quoted in the Comme: wee page 64. 

14 Ibid., page 65. Pf. III 22554/1953. 

=P A. Magyar, ‘ ‘The Relevance of Mutual C. is “ont to a Divorce according to the New 
Code of Family Law,” Gazette of Mutual C37 1954, pp. 94-97. 
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Prominent critics of the breakdown of marriage as a comprehensive 
ground for divorce have taken the view’® “that it sets the court an impossi- 
ble task. To determine whether or not a marriage has completely broken 
down is really not a triable issue” for in undefended cases “divorces would 
be given ... for such defects of temperament as should be regarded as 
coming within the ordinary wear and tear of married life” and in con- 
tested cases “it would involve divorce against the will of a spouse who was 
innocent, or mainly innocent, of responsibility for the breakdown.” 

The question, how far a court can penetrate into learning the truth is 
really a question of philosophy: that of gnosticism and agnosticism. In 
practice, courts more often than not have to face a situation where their 
final conclusions must be drawn by inferences and implications. Moreover, 
if a test of a breakdown of the marriage is whether a reconciliation can or 
cannot reasonably be hoped for, the task is openly one of drawing the con- 
clusion which any reasonable man with adequate experience and conscien- 
tiousness would reach. It does not necessarily demand of a judge more wit 
and alertness than the task imposed on an English judge of discovering 
whether or not an undefended case is collusive, nor is the conscience of a 
judge put to a harder test by the above task than that which an English 
judge undertakes when exercising the court’s discretion in the case of the 
petitioner’s own adultery. 

Some of the examples show that the doctrine of the breakdown of the 
marriage did not in practice necessarily lead to granting a decree in unde. 
fended cases if the underlying facts do not exceed “the ordinary wear and 
tear of married life,”** and many examples point to the fact that petitions 
brought against the will of an innocent spouse will, as a rule, be dismissed. 
The Hungarian Supreme Court’s decision in a case based entirely on the 
offenses of the petitioner is merely an adaptation of the principle “that a 
man shall not be allowed to take advantage of his own wrong.”** 

A further conclusion (premature perhaps in view of the fact that the new 
law has been in force for six years only) is that the principle of the break- 
down of the marriage does not necessarily lead to and does not unavoid- 
ably involve divorce by consent. This opinion is strengthened by the fact 
that the Hungarian courts have dismissed petitions based on mutual consent 
although the Russian courts may allow relief, and in spite of the preceding 
period of seven years when divorce by consent was provided by law. 

It might be added to these reflections that by the introduction of the break- 
down of marriage as a comprehensive ground for divorce the legislators in 
Hungary have not found the stone of the philosophers—at least, not in re- 
spect of clearing the courts of “arranged” divorce suits. In many ways di- 
vorce has become more difficult to obtain than it was when, upon noncom- 
pliance with the decree of restitution of conjugal rights, the court had no 
choice but to dissolve the marriage. 

It is wisely said that “no law can be proof against those who have made 





16 Report (1951-1955) of the Royal Commission on Marriage and Divorce, London 
1956 (H.M. Stationery Office, Cmd. 9678) p. 21. 
17 See Section III, paragraph 7 supra. 
18 See Section III, paragraph 4 supra. 








nn xem eK hUrlUlUClCO CO 


~~ ttm ma en 











1960] COMMENTS 481 


up their minds to get round it.”*® Not even the safeguards provided by the 
Code of Civil Procedure can restrain parties who are sufficiently determined, 
and do not shrink from using unscrupulous methods, from satisfying the 
court of the breakdown of their marriage. However, this assumption does 
not alter the fact that it has been recognized by the Hungarian courts (and 
effect given to that recognition), that “matrimonial offenses are in many 
cases symptomatic of the breakdown of the marriage.”*° The courts’ efforts 
accordingly have been focused on discovering whether the marriage has 
completely broken down. In doing so they often have had to resort to 
methods and principles of the old law based on the principle of the matri- 
monial offense.** This indicates that although the law of the various coun- 
tries may differ in many ways, the underlying problems of marriage and 
divorce are to a great extent similar. 
GEORGE BARACS * 


19 [bid., page 16. 

20 Ibid., page 22. 

21 See Section III, paragraphs 3 and 4 supra. 

* Dr. Iur., University of Budapest, Former Member of the Hungarian Bar. 


INVESTMENT IN THAILAND 
I. INTRODUCTION 


It is the purpose of this study to present certain aspects of the law of Thai- 
land relating to foreign investment in the forms of equity participation and 
medium-long term credit. This aim is pursued by a selective examination 
of the provisions of the law concerning stock and debentures; by a review 
of the law applicable to promissory notes, guaranties, collateral, and foreign 
exchange remittance; and finally by a brief description of legal efforts to 
encourage investment in industry. The material treated is necessarily of a 
preliminary nature, but wherever possible an attempt has been made to sug- 
gest methods which, for conclusive application to particular transactions, can 
be referred to counsel in Thailand. 


II. Equity INVESTMENT 


A. Stock. The equity ownership of a limited company organized under 
the law of Thailand may be divided into any ratio of common and pre- 
ferred stock. The whole amount of every share must be paid up in money 
except those common or preferential shares which have been fixed as fully 
or partly paid for in consideration other than cash.’ A description of the 
services or property in return for which said shares are to be issued is laid 
down and approved by the statutory meeting.* This meeting also fixes the 
number of shares to be so issued.* A limited company already in existence 


Civil and Commercial Code of Thailand (B.E.—Buddhist Era—2468, A.D. 1925), 
International Translations, Bangkok, Thailand (hereinafter referred to as “C & C”), 
Section 1103. 

2C & C, Section 1119. 

°C & C, Section 1108 (5). 

*C & C, Section 1119. 
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may authorize the issuance of shares for services or consideration in kind 
by a special resolution of the shareholders. (It is thus possible for a foreign 
investor to receive a reasonable bonus of stock as partial consideration for 
credit or technical assistance to a new or existing company. Such stock 
bonuses can often be a very attractive inducement to investors). 

The nominal amount of a share may not be less than five baht.® Shares 
may not be issued at a lower price than their nominal (par) amount; the 
issue of shares at a higher price than their nominal (par) amount must be 
sanctioned by the memorandum of subscription; in the latter event the ex- 
cess amount above par must be paid with the first subscription payment. 
The first payment on all of the shares to be paid in cash must be not less 
than 25% of their nominal (par) amount.’ Subsequently, unless otherwise 
decided by general meeting, the directors may from time to time make calls 
upon all the shareholders for the balance due on their respective shares,’ 
Bearer shares are permitted only if authorized by the regulations of the com- 
pany® and then only for shares which are fully paid up.*® Shares are indi- 
visible, but joint shareholders are permissible provided one of them is ap- 
pointed to exercise the voting rights of the share.’* 

The distribution of dividends must be made in proportion to the amount 
paid upon each share,’’ unless special provision is made with reference to 
preferred shares at the statutory meeting referred to above.'* Said statutory 
meeting also determines the dividend and voting rights of preferred stock," 
which cannot be altered after the preferred shares have been issued.’® No 
dividend may be declared except by the resolution of a general meeting of 
the shareholders and no dividend may be paid other than from profits; if 
the company has incurred losses, no dividend may be paid unless such losses 
have been made good.’® At each dividend distribution a company must ap- 
propriate at least five percent of the profits for a reserve fund until said 
reserve fund accumulates to an amount equal to ten percent of the capital 
of the company or such higher proportion thereof as may be stipulated in 
the regulations of the company.*’ 

Unless provision to the contrary is contained in the regulations of the 
company (e.g. with respect to non-voting preferred stock), every share- 
holder has the right to vote one vote for each share of stock held by him,”* 


5C & C, Section 1221. 

®C & C, Section 1117. (As amended by Amendment Act B.E. 2477, A.D. 1934 
(No. 2), Section 3). 

™C & C, Section 1105. 

8C & C, Section 1120. 

°C & C, Section 1128. 

10C & C, Section 1134, and see Sections 1135 and 1136. 

11C & C, Section 1118. 

12C & C, Section 1200. 

13C & C, Section 1108 (4). 

14C & C, Sections 1107 and 1108. 

15C & C, Section 1142. 

16C & C, Section 1201. 

17C & C, Section 1202. 

18C & C, Section 1182. This section refers to a poll on show of hands, in which case 
each shareholder present in person or represented by a proxy has one vote. 
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if the entire amount due by him in connection with said share has been 
paid.’ It should also be noted that a shareholder cannot vote on a resolution 
in which he has a “special interest.”*° While “special interest” is not spe- 
cifically defined, the provision apparently applies to a resolution whereby 
one or several but not all shareholders would benefit. 

There does not seem to be any chauvinistic restriction with respect to the 
ownership or transfer of stock by non-nationals. A limitation of the amount 
of foreign equity participation is, nevertheless, a condition of many mineral 
concession contracts between the Ministry of Industry and private Siamese 
companies. In addition, a foreign parent corporation™ is subject to a twenty 
percent withholding tax on dividends paid to it by a Thai corporation.” 
Properly forewarned, however, a foreign corporation could avoid the with- 
holding tax by utilization of a branch. This particular section of the 
Revenue Code of Thailand apparently does not extend to the transfer of 
profits by a branch, qualified to do business in Thailand, to its parent com- 
pany. Thus, although both a branch and corporate subsidiary of a foreign 
corporation would pay income and business tax, a branch would avoid the 
additional withholding tax imposed upon income from dividends paid by 
a Thai subsidiary to a foreign parent corporation.” 

B. Treasury Stock. A restriction is imposed by Section 1143 of the Civil 
and Commercial Code which prevents a limited company from owning its 
own shares or taking same in pledge. This section apparently precludes hold- 
ing of treasury stock. 

C. Debentures. Debentures can only be issued by special resolution.2* The 
total amount of debentures may not exceed the amount of paid up capital 
or the assets of the company, whichever may be the lower amount.”® Each 
debenture must be in the denomination of at least fifty baht,** must be paid 
in money,” and all particulars with respect thereto must be registered.?* 
These same particulars must be included in any prospectus, notice adver- 
tisement, or other invitation to subscribe to debentures. Such material must 
be dated, signed by the directors, and registered with the Company Regis- 
tration Division of the Ministry of Economic Affairs before publication.” 





19C & C, Section 1184. 
20C & C, Section 1185. 
*1 Revenue Code of Thailand (B.E. 2481, A.D. 1938, as amended to 20th April, 1958), 
(hereinafter referred to as “Revenue Code of Thailand”), Section 40 (4). 
22 Revenue Code of Thailand, Section 70. (For full text see Part III, footnote 35, infra.) 
23 A statement made by Nai Thawee Bunyaket, Chairman of the Board of Invest- 
ment, as reported in the Bangkok Post, Vol. 15, No. 7, Thursday January 21, 1960 
reveals that the Ministry of Finance has recently enacted an amendment to the Revenue 
Code imposing a fifteen per cent withholding tax on remittance of profits abroad by 
local branches of foreign corporations. The official text of this amendment had, how- 
ever, not been released or reviewed at the time of writing. 
*4C & C, Section 1229, 
25C & C, Section 1230. 
*6C & C, Section 1231. 
7 Tbid. 
*°C & C, Section 1232. 
*°C & C, Section 1233. 
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III. Meprum-Lonc Term CrepirT 


A. Promissory Notes. A resumé of the law of Thailand and specific ex- 
cerpts from the text of the Civil and Commercial Code of Thailand con- 
cerning the form and substance of promissory notes is appended hereto as 
Annex A. This is intended to serve as a guide for the use of a promissory 
note as an effective instrument of debt for medium-long term loans. 

Although the sections of the Civil and Commercial Code referred to im- 
mediately above make full provision for the use of promissory notes, one 
further point must also be taken into account by foreign lenders. Section 196 
provides that “if a money debt is expressed in a foreign currency, payment 
may be made in Siamese currency.” In view of this provision, it is perhaps 
best to stipulate in the text of a promissory note that the law of the country 
of the lender is to apply.*® This stipulation would presumably be upheld by 
a Siamese Court pursuant to Section 13 of the Conflicts of Laws Act (B.E. 
2481, A.D. 1938) which recites that “The question as to what law is ap- 
plicable in regard to the essential elements or effects of a contract is deter- 
mined by the intention of the parties to it. If such intention, expressed or 
implied, cannot be ascertained, the law applicable is the law common to the 
parties when they are of the same nationality, or if they are not of the same 
nationality, the law of the place where the contract has been made. . . .” 
It is possible, however, that if suit is brought in a Siamese Court on a 
foreign promissory note, it still may only be possible to obtain judgment in 
baht. Therefore, if a foreign lender wishes to avoid the risk of foreign ex- 
change fluctuation, the promissory note might well also include a clause 
to the effect that if for any reason payment shall be made in baht, the amount 
of baht shall be the equivalent of the foreign currency obligation calculated 
at the free rate of exchange as of the due date. 

B. Interest. The legal rate of interest in Thailand is fifteen percent per 
annum.” A higher effective rate of return can be achieved by employment 
of fees, finance charges, commissions,*” royalties, etc. Employment of such 
devices is apparently not contrary to public policy. The legal rate of inter- 
est after maturity is five percent per annum* unless specifically stated,“ 
in which case it may be up to fifteen percent per annum. The latter is a 
desirable requisite for promissory notes used in medium to long term credit 
by a foreign lender. 

It should be noted by foreign companies that Section 70 of the Revenue 
Code of Thailand provides a withholding tax upon “assessable income” of 
companies incorporated under foreign law and not carrying on business in 





80 Whenever possible it is advisable to require that the address included in the date- 
line specify the Lender’s country. 

31C & C, Section 654. 

82 “Commissions shall, however, not exceed 1/6 on the principal payable . . .”, C & C, 
Section 968 (4). 

33C & C, Section 968 (2). 
34C & C, Section 114. 
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Thailand.** Interest paid on a loan is specified as assessable income.*® If, 
however, payment of interest can be made outside of Thailand from assets 
of the borrower also located outside of Thailand, it is possible that the tax 
on interest would not apply; first, because the “assessable income” is not 
“paid in Thailand” as provided in Section 70 of the Revenue Code of Thai- 
land, and secondly, because the remittance of interest would not come under 
the jurisdiction of the Bank of Thailand. Even having taken this precau- 
tion, a foreign corporate lender may nevertheless wish to insert a provision 
in the loan agreement to the effect that all taxes, duties or other charges 
(including by reference stamp tax duty*’) payable to or imposed by the 
taxing authorities of the Kingdom of Thailand or any political or taxing 
authorities thereof shall be for the account of the borrower. It might also 
be expedient to specify in the text of the instrument of obligation that pay- 
ment of the aforementioned taxes, duties, or charges shall be made by the 
obligor without reducing payment of the principal of the underlying obli- 
gation and interest thereon. Such a provision is in current usage and does 
not violate the legal limitation on interest. It is strongly supported by Sec- 
tion 54 of the Revenue Code of Thailand, as amended by the Revenue Code 
Amendment Act (30th October, B.E. 2502, A.D. 1959), which imposes joint 
liability upon the obligor for tax under Section 40 “if deduction is not duly 
made and remitted.” 


35 Revenue Code of Thailand Section 70, as amended by the Revenue Code Amend- 
ment Act (30th October, B.E. 2502, A.D. 1959), reads as follows: 

“Section 70. A company or juristic partnership incorporated under foreign law not 
conducting business in Thailand but having an income assessable under Section 40 (2), 
(3), (4), (5) or (6) paid from or in Thailand shall pay tax by deducting same from 
the assessable income paid in the following manner and at the rates given hereunder 
to the local Amphur Office, in the meantime submitting the returns in the form pre- 
scribed by the Director-General within seven days counting from the last day of the 
month in which.the assessable income is paid. In this connection Section 54 shall apply 
mutatis mutandis. 

36 Revenue Code of Thailand, Section 40 (4) (a). Section 50 of the Revenue Code of 
Thailand excepts interest on a loan paid to a natural person domiciled in Thailand from 
this tax. 

37 Revenue Code of Thailand, Sections 103-112. Payment of the stamp tax on a loan 
agreement (1/20th of one percent of the face value, not including interest) and on 
promissory notes (1/10th of one percent of the principal value of the notes, not includ- 
ing interest) can be obviated if the loan agreement and promissory notes are executed 
outside of Thailand, and the executed documents are never brought into Thailand. This 
alternative is sanctioned by Section 111 of the Revenue Code which provides as follows: 

“If the instrument subject to the payment of duty is executed outside Thailand, it 
shall be the duty of the first holder of such instrument in Thailand to affix stamps to 
the value prescribed and cancel the same within 30 days from the date of such instru- 
ment coming into his possession. In case of failure to do so, such instrument shall be 
considered as not duly stamped.” 

But if it is necessary to bring the executed documents into Thailand for enforcement, 
the second paragraph of Section 111 provides as follows: 

“In the case of failure to comply with the provisions of the foregoing paragraph, any 
of the holders of such instrument may affix stamps to the value prescribed and cancel 
the same before presenting the instrument for collection, acceptance, endorsement or 
transfer, or claiming benefit thereunder.” 
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IV. GuaARANTY 


A. Aval. The Civil and Commercial Code specifies that “payment of a 
bill of exchange may be wholly or partly guaranteed by a surety called 
aval.”** The giver of an aval is bound in the same manner as the maker 
of the instrument which he guarantees,*® and his engagement is valid even 
when the liability which he has guaranteed is inoperative*® for any reason 
other than form.*t The provisions with respect to aval referred to immedi- 
ately above are applied to promissory notes by Section 985 of the Civil and 
Commercial Code. 

B. Suretyship. Should a foreign lender desire a more specific guaranty 
couched in terms and conditions of its own choosing, it is suggested that 
such a guaranty be utilized pursuant to the sections of the Civil and Com- 
mercial Code pertaining to Suretyship. 

Suretyship is explained as a contractual obligation of which there must 
be written evidence.** There can be one or more sureties as joint debtors." 
The suretyship covers principal and interest of the debt, “all charges acces- 
sory to it,”** and all costs of action to be paid by the debtor to the creditor, 
if such action is entered into after first demanding performance from surety 
as soon as the debtor is in default.** Unless by the terms of the instrument 
the surety is jointly bound with the debtor,*’ the surety may require that the 
debtor be “first called upon to perform, unless the debtor has been adjudged 
bankrupt or his whereabouts in Siam is unknown.”** 

Under the law of Thailand, there is generally no distinction between a 
“surety” and a “guarantor.” It should be mentioned, however, that the ob- 
ligation of the surety is extinguished if the lender grants the borrower an 
extension of time for payment, unless the surety has agreed to the exten- 
sion.*® It should, therefore, be stated in the instrument of guaranty that the 
surety “jointly and severally and unconditionally guarantees” the obligation 
of the borrower, that no extension of time will affect the guaranty, and that 
all notices whatsoever are waived by the surety. 

C. Government Guaranty. The Bank of Thailand is apparently without 


88C & C, Section 938, 

39 Ibid. 

49C & C, Section 939. 

41C & C, Section 940. 

42C & C, Section 680. 

48C & C, Section 682. 

44C & C, Section 683. 

45C & C, Section 684. 

46C & C, Section 686, 

47C & C, Section 691, in which case the surety does not have the rights cited im- 
mediately following. 

48C & C, Section 688. See also Sections 689 and 690 as follows: 

Section 689: “Even after the debtor has been called upon as provided in the foregoing 
section, if the surety can prove that the debtor has the means to perform and that execu- 
tion would not be difficult, the creditor must first make execution against the property 
of the debtor.” 

Section 690: “If the creditor holds real security belonging to the debtor, he must, on 
request of the surety, have the obligation performed first out of the real security.” 
42C & C, Section 700. 
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authority to guarantee. Section 28 of the Bank of Thailand Act (B.E. 2485, 
AD. 1932) provides that the Bank of Thailand shall not transact any 
business other than that specified by “Royal Decree.” The Royal Decree 
regulating the affairs of the Bank of Thailand (B.E. 2485, A.D. 1932) does 
not include the authority to guarantee among the banking business author- 
ized under Chapter II, Section 12. 

It is, nevertheless, within the implied power of the Ministry of Finance 
to give its guaranty on behalf of the Government of Thailand. It should be 
noted that Section 69 of the Constitution of Thailand (B.E. 2485, A.D. 1932, 
now repealed) provided that the Ministry of Finance was not authorized 
to meet obligations until they were specifically appropriated as a budget item 
by the Parliament (now dissolved). This factor, though relating only to the 
enforcement of a judgment on a Ministry of Finance guaranty, will bear 
further examination when the new constitution comes into effect. 

It seems appropriate as a corollary to discussion of a Ministry of Finance 
guaranty to touch upon sovereign immunity under the law of Thailand. 
The Civil and Commercial Code states that a “juristic person” is subject to 
the same duties as a natural person;*° such duties it can be assumed embrace 
the right to sue or be sued. Juristic persons include “public bodies.”** “Pub- 
lic bodies are Ministries and Departments of the Government. . . .”°* Thus 
Ministries and Depariments of the Government apparently do not enjoy 
immunity from suit. It is, however, pointed out in a recent article on “The 
Rule of Law under the Legal system of Thailand”®* that the Government 
itself cannot be sued in a Siamese court. This is not by virtue of immunity 
from suit, but because the Government does not have “juristic personality.”™* 
Thus, although sovereign immunity is not extended to either the Govern- 
ment as such or to its Departments and Ministries, it would seem that in 
Thailand suit can only be brought against the latter entities.*° 

For this reason a government obligation or guaranty should be clearly 
established as stemming from a particular Department or Ministry. More- 
over, it should also be mentioned that under Sections 88, 89, and 90 of the re- 
cently repealed constitution the Government of Thailand could, by means of 
Royal Ordinance, Royal Decree, Ministerial Regulation or Order, annul or 
amend contracts made by its Ministers. It will be interesting to note whether 
this power is preserved in the forthcoming constitution. 


°C & C, Section 70: “Subject to the foregoing section, a juristic person enjoys the 
same right and is subject to the same duties as a natural person, except those which, 
by reason of their nature, may be enjoyed or incurred only by a natural person.” 

51C & C, Section 72 (1). 

52C & C, Section 73. 

*8Sompong Sucharitkul, “The Rule of Law under the Legal System of Thailand,” 
1 Journal of the International Commission of Jurists (1957) 35. 

** Ibid., and f.n. 56, citing Phye Preeda Narubate v. H. M. Government, 724/2490 
(1947) in which the Court said: “Although the word government may refer to the 
central organ of the State or a group of persons, it is not a juristic person under the 
Civil Code or any other law, and is not, therefore, a proper party before the Court.” 
*® Section 34, Constitution of Thailand (B.E. 2495, A.D. 1952, now repealed). 
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V. CoLLATERAL 


A. Mortgage. The Civil and Commercial Code stipulates that immovables 
of any kind can be mortgaged.” It also explains that “The following mova. 
bles can be mortgaged provided they are registered at the Amphur (County) 
Office according to law: 


1. Ships or vessels of six tons and over, steam launches or motor boats 
of five tons and over. 

2. Floating houses. 

3. Beasts of burden. 

4. Any other movables with regard to which the law may provide 
registration for that purpose.”** 


Despite the limited coverage of immovables set forth in Section 703, it 
is possible, by a “special clause to that effect,” to extend a mortgage with 
respect to land to the buildings upon such land®* and to the machinery in- 
cluded therein,” both presently and in the future, if a specific provision to 
that effect is included in the mortgage. The mortgage containing such 
provisions must be properly registered at the appropriate Land Registra- 
tion Office according to law." It is also possible to mortgage buildings 
plus machinery with specific provision therefor in the mortgage and 
registration of the mortgage at the Amphur Office. It is necessary, how- 
ever, for a foreign corporate lender to give a special power of attorney to 
local counsel in order that he may accept the mortgage on its behalf. 

B. Hire Purchase and Conditional Sales Contracts. In the event that a 
foreign lender is financing the purchase of movable equipment by a Siamese 
obligor and seeks collateral to support the financing, it is suggested that 
said equipment can be sold on the basis of either a hire-purchase contract 
or a conditional sales contract. All rights of the “owner” or the “vendor” 
respectively can be assigned to local counsel with special power of attorney 
for the foreign lender, and title to the equipment will not pass to the obligor 
(vendee or hirer) until the underlying obligation is paid in full. A special 
power of attorney is advisable in order that the foreign lender may avoid 
liability for the income®* and business tax®’ imposed upon those doing busi- 
ness in Thailand.** Hire-purchase contracts are in common usage in Thai- 


56C & C, Section 703. See also C & C, Sections 702-746. 

57C & C, Section 703. It should be noted that “the law” apparently does not spe- 
cifically provide registration for any other movables. 

58C & C, Section 719. 

59 The machinery must be specified in the terms of the mortgage. 

6° See C & C, Sections 1299-1302. 

61 Revenue Code of Thailand, Section 66. 

62 Revenue Code of Thailand, Chapter IV, Sections 77-95 and Business Tax Schedule. 

63 “A company or juristic partnership incorporated under foreign law whose em- 
ployees, agents or representatives in carrying on business are in Thailand thereby earning 
income or profit in Thailand shall be deemed to be doing business in Thailand. . ..” 
Revenue Code of Thailand, Section 76 (b7s.); Section 78, as amended by the Revenue 
Code Amendment Act (30th October, 1959, B.E. 2502, A.D. 1959), defines “business” 
as “the performing or carrying on of any concern relating to business, commerce, agti- 
culture, industry, transportation or occupation as prescribed in the Schedule of Business | 
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land and are specifically provided for in the Civil and Commercial Code.** 
Although conditional sales contracts are not commonly used in Thailand, 
the Civil and Commercial Code does seem to provide sound basis for their 
utilization.” 

The question of third party liability apparently need not concern a for- 
eign lender retaining title under a hire-purchase contract or conditional sales 
contract. Even if the collateral is in the form of a registered vehicle,” the 
Civil and Commercial Code provides that a person is responsible only for 
injury caused by a conveyance propelled by mechanism which is in his pos- 
session or control. This provision applies also to “things dangerous by 
motor or destination or on account of their mechanical action.”** 

C. Sale with Right of Redemption. In the event that a foreign lender can- 





Tax annexed to this Chapter. It also means the carrying on of the business provided in 
Section 40 bis or Section 70 ter.” 

“Person Carrying On Business” means a natural person, body of persons, juristic 
person or organization performing or carrying on business in Thailand including repre- 
sentatives. 

Where a person staying abroad with a branch in Thailand communicating with a 
person in Thailand in the performing or carrying on of his business which is a routine 
of such branch in Thailand or being within the capacity of such branch to act on his 
behalf, even though such communications are not carried aut through the said branch 
in Thailand, such person shall be considered as person carrying on business in Thailand 
with his branch acting as representative. 

For purpose of the preceding paragraph, to have a branch in Thailand also means the 
instance where a person staying abroad with a shop in Thailand or where a person 
sent by him from abroad to Thailand for the performing or carrying on of business on 
his behalf, or having employees or agents in Thailand for the said purpose on his behalf. 

64C & C, Section 572: 

“A hire-purchase agreement is a contract whereby an owner of a property lets it out 
on hire and promises to sell it to, or that it shall become the property of, the hirer, 
conditionally on his making a certain number of payments.” 

The contract of hire-purchase is void unless made in writing. 

Section 573: “The hirer may at any time terminate the contract by redelivering the 
property at his own expense to the owner.” 

C & C, Section 574: 

“The owner may also terminate the contract in case of default of two successive pay- 
ments, or breach of any material part of the contract; in which case all previous pay- 
ments are forfeited to the owner who is entitled to resume possession of the property. 

“In case of breach of contract by default of the last payment, the owner is entitled 
to forfeit previous payments and resume possession of the property only after the 
expiration of one instalment period.” 

65 See C & C, Sections 144-155. 

86 Registration of a vehicle with the Motor Vehicle Registration Division of the Thai- 
land Police Department merely constitutes permission to operate said vehicle on the 
public highways. The issuance of a registration card in the name of the Hirer or Vendor 
establishes him as having title to and being owner of the vehicle, but is not prima facie 
evidence of possession or control. 

®™C & C, Section 437. See also Siam Motor Supplies Co. v. Nai Chamnian Vorksa, 
case No. 1358/B.E. 2493, A.D. 1951, in which the court dismissed an action against 
Siam Motor Supplies Co., Ltd., the registered owner of Citroen car No.: 655, claiming 
damages as a result of an accident. Action was dismissed and a nominal sum awarded 
the defendant because the court upheld the defense’s denial of any and all liability as 
the car was not in the control or possession of the defendant at the time of the accident. 
Plaintiff did not appeal the decision. 

8§C & C, Section 437. 
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not by nature of the transaction utilize either a hire-purchase or conditional 
sales contract, it is possible to establish a quasi-chattel mortgage of the moy- 
able property of the borrower by means of a sale with right of redemption.” 
Through this mechanism the borrower effects a sale (with right of redemp- 
tion) of the movables to the lender in consideration for the loan. Title passes 
to the lender, but it is specifically provided in the contract that the borrower 
shall have the right to redeem said movables upon payment in full of the 
debt. It may in this event be wise for the foreign lender to vest title, subject 
to right of redemption, in local counsel for the tax purposes discussed in 
paragraph B immediately above. It is suggested as an extra precaution that 
the sale be registered in the Amphur Office where the equipment is located 
and/or with the Motor Vehicle Registration Division of the Thailand Police 
Department as described in footnote 66 above. 


89C & C, Section 491: “Sale with right of redemption is a contract of sale whereby 
the ownership of the property sold passes to the buyer subject to an agreement that the 
seller can redeem the property.” 

Section 492: “If the property is redeemed within the period fixed by the contract or 
by law, its ownership is deemed to have never been vested in the buyer.” 

Section 493: “The parties may agree that the buyer shall not dispose of the property 
sold. If he disposes of it contrary to his agreement, he shall be liable to the seller for 
any injury resulting thereby.” 

Section 494: “The right of redemption cannot be exercised later than: 


(1) Ten years after the time of the sale in case of immovable property, 
(2) Three years after the time of the sale in case of movable property.” 


Section 495: “If a longer period is provided in the contract, it shall be reduced to ten 
years and three years respectively.” 

Section 496: “If a shorter period than ten years or three years is provided in the 
contract, the time cannot be afterwards extended.” 

Section 497: “The right of redemption may be exercised only by: 


(1) The original seller or his heirs, or 
(2) The transferee of the right, or 
(3) Any person expressly allowed to redeem by the contract.” 


Section 498: “The right of redemption may be exercised only against: 


(1) The original buyer or his heirs, or 

(2) The transferee of the property or of right on the property, provided that, 
in case of movable property, he knows at the time of transfer that such property 
was subject to a right of redemption.” 


Section 499: “If no price of redemption is fixed, the property may be redeemed by 
reimbursing the price of the sale.” 

Section 500: “Costs of the sale borne by the buyer must be reimbursed together with 
the price. 

“Costs of redemption are borne by the person who redeems.” 

Section 501: “The property must be returned in the condition in which it was at the 
time of redemption provided that if the property has been destroyed or deteriorated 
through the fault of the buyer he must pay compensation therefor.” 

Section 502: “The person who redeems the property recovers it free from any rights 
created by the original buyer or his heirs or transferees before redemption.” 

If a hire of property held subject to a right of redemption is registered by the com- 
petent official, it shall be valid for not more than one year of its remaining duration, 
provided that it is not made for the purpose of injuring the seller. 
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VI. Foreicn ExcHance Procepure 


The Bank of Thailand apparently does not as a general rule issue Ex- 
change Availability Undertakings.” The following procedure is generally 
employed for foreign currency loans: 

1. The borrower acting through his “authorized agent”” submits a letter 
of application to the “competent officer”’’ of the Bank of Thailand setting 
forth the terms and purposes of the loan with supporting documents in- 
cluding a promissory note schedule. 

2. The Bank of Thailand issues a letter of replication stating that it will 
“consider favourably” the subsequent application form which the borrower 
must submit through his Authorized agent for permission to purchase for- 
eign exchange prior to each due date of the promissory notes. 

3. Prior to each due date the borrower submits application forms” to the 
competent officer through the authorized agent requesting permission to 
purchase foreign currency in the free market. 

4, The competent officer of the Bank of Thailand then issues his formal 
approval of the application. (It should be noted that in this case the Bank 
of Thailand does not actually make the foreign exchange available nor does 
it control the rate; it merely authorizes the purchase of foreign exchange 
in the free market at the current rate of exchange.) 

5. The borrower then purchases the approved amount of foreign exchange 
in the free market at the current rate of exchange and applies same for the 
specific purpose stated in the application (e.g. payment of the promissory 
note on due date). 


VII. ProMorion oF INVESTMENT 


The Industrial Promotion Act of Thailand (B.E. 2497, A.D. 1954), the 
full text of which is appended hereto as Annex B, was the first direct legis- 
lative attempt to encourage investment in Siamese industrial enterprises. The 
most striking’ defect of the Act, which has been at least partially remedied 
by subsequent ordinance, was its failure to afford immediate and automatic 
benefits to specific industries. An industrial investor had to follow a com- 
plicated administrative proceduce in order to obtain any privileges there- 
under. 

The administrative complexity stems from the provision that all benefits 
under the Act are applicable only as promulgated by royal decree based upon 
the advice of the Commission for the Promotion of Industry’* given to the 





70One exception was the “Exchange Assurance from the Government” obtained 
by the Siam Cement Co., Ltd. for the Export-Import Bank (Washington, D.C.) loan 
about three years ago. This Exchange Assurance was approved by the Cabinet and 
given to the Export-Import Bank by the Thai Embassy in Washington, D.C. 

1 “Authorized Agent” means an authorized bank or an authorized Company (Page 1 
of oe to Authorized Agents under Article 2 of Ministerial Regulations No. 13, 
BE. 2485). 

72 “Competent officer” means a person appointed by the Minister or Governor of the 
Bank of Thailand for the execution of this Act. [bid., p. 2. 

8 Forms E.C. 21 and 23 for the purpose of payment for imports; Form E.C. 31 for 
the purposes other than payment for imports. 

** Industrial Promotion Act of Thailand (B.E. 2497, A.D. 1954), (hereinafter referred 
to as “Industrial Promotion Act”), Section 5. 
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Council of Ministers.”* Subsequent to the promulgation by Royal Decree 
the “industry” must enter into a written agreement with the Ministry of 
Industry." This agreement sets forth not only the benefits but also the re- 
strictive conditions to be applied to the “industry,” a suspension provision 
and a penalty clause. The uncertainty of obtaining specific benefits for a 
particular industrial enterprise and the wide, and possible arbitrary scope of 
administrative determination and restriction constituted deterrents rather 
than inducements to foreign investors. 

An awareness of the inadequacy of the Act is revealed in the recent “An. 
nouncement of the Revolutionary Party No. 33,” which was issued on De. 
cember 5, 1958 (B.E. 2501), and is appended hereto as Annex C. The provi- 
sions of this Announcement, or “Ordinance,” legally contravene and prevail 
over relevant provisions of the Industrial Promotion Act.” By granting spe- 
cific benefits to such “industrial undertakings” as are authorized by the 
Economic Advisory Committee,’* a step has been taken towards correcting 
the major defect referred to above. Industries which are from time to time 
listed by the Economic Advisory Committee’ as authorized for promotion 
are given assurance against government competition or nationalization." 
These authorized industries are exempted from import duties on the related 
machinery, accessories, and equipment.** Further assured is an exemption 
from corporate income tax for a minimum of two and a maximum of five 
years, as shall be determined by the Economic Advisory Committee.** Also 
sanctioned are export privileges** and remittance abroad in foreign currency 
of capital and profit.** There remains, however, an obvious area of admin- 
istrative decision with respect to the authorization of industries and also 
with respect to the period of corporate income tax exemption and special 
privileges such as tariff protection, exclusivity, and exemption from import 
duties on raw materials.*° 

It is possible that subsequent legislation will take further steps to remedy 


75 Industrial Promotion Act, Section 12. 

76 Industrial Promotion Act, Section 18. 

77 Announcement of the Revolutionary Party No. 33 (December 5, B.E. 2501, A.D. 
958), (hereinafter referred to as “Announcement No. 33), Article 5 (2). 

78 Announcement No. 33, Articles 1 and 2. 

79 For example, on January 8, 1959 the Economic Advisory Committee announced in 
an Official Bulletin that the following categories of Industries will be entitled to official 
promotion: 


_ 


Automobile Assembly 

Bleaching and Dyeing Industry 

Chemical Industry 

Paint Industry 

Electric Bulb Industry 

Electronic Industry 

Wooden Tile Industry 

Galvanized or Tin Coating Industry 
80 Announcement No. 33, Article 1. 
81 Announcement No. 33, Article 2 (1). 
82 Announcement No. 33, Article 2 (2). 
83 Announcement No. 33, Article 2 (3). 
84 Announcement No. 33, Article 2 (4). 
85 Announcement No. 33, Article 3. 
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this fault. Meanwhile sound and equitable administrative procedure alone 


can instill confidence in potential investors. 


VIII. Conc.usion 


The material presented above indicates that there exists in Thailand cer- 
tainly the framework of a system of law according to which investment can 
be successfully secured and enforced. The practical application of said system 
can in turn strengthen both the law and the economy of the country. It is 
hoped that by bringing such information to the attention of investors this 
study will contribute to the achievement of both these ends. 


* International Commission of Jurists. 


ANNEX A 


Cc. D. M. WILDE * 


Promissory Notes 


Civit AND CoMMERCIAL CopE OF THAILAND 


(B.E. 2468, A.D. 1925) 


A. Formal Requisites: 


A. 


bho 


A promissory note must contain: 

(1) Designation of it as a prom- 
issory note. 

(2) An unconditional promise 
to pay a sum certain in 
money. 

(3) A day of maturity. 

(4) The place of payment. 

(5) The name or trade of payee. 

(6) The date and place where 
the promissory note is made. 

(7) The signature of the maker. 
(Section 983) 

An instrument in which any of 

the foregoing requirements are 

wanting is invalid as a promis- 
sory note except for the follow- 
ing: 

(a) A promissory note in which 
no time payment is speci- 
fied is deemed payable at 
sight. 

(b) If the place of payment is 
not specified in a promis- 
sory note the domicile of 
the maker shall be consid- 
ered as the place of pay- 
ment. 

(c) A promissory note which 

does not specify the place 


of issue is deemed to be 
made at the domicile of the 
maker. 

(d) If no date of issue is indi- 
cated on the note, any law- 
ful holder acting in good 
faith may insert the due 
date. (Section 984) 


3. The following provisions of 


Chapter III relating to Bills of 
Exchange apply to promissory 
notes insofar as they are not 
inconsistent with the nature of 
the instrument: 
Section 911 

913 

916 

917 

919 

920 

922 to 926 

938 to 947 

949 

950 

954 to 959 

967 to 971 
In the case of foreign promis- 
sory notes, the following will 
also apply: 
Sections 960 to 964—Protest and 
Waiver thereof; Section 973— 
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Loss of Rights by Failure to Pro- 
test; and Section 974—Unavoid- 
able Necessity (Section 985). 


B. Validity and Effect of Interest 
Clause: 


1. 


Interest before maturity: The 
drawer may stipulate that the 
sum payable shall bear interest, 
in which case unless otherwise 
specified, interest runs from the 
date of the Bill. (Section 911) 
Interest after maturity: The 
holder may recover from the 
person against whom he exer- 
cises the right of recourse: “ 
interest at a rate of 5% per 
annum from the date of ma- 
turity.” (Section 968) 


C, Installment, Serial and Bearer Notes: 


1. 


Installment: Section 912 ex- 
tended to a promissory note by 
Article 985 requires that the 
maturity of a bill of exchange 
be on fixed day. (Section 983(3) 
provides that a promissory note 
must contain “a day of ma- 
turity.” This would seem to pro- 
hibit several installments on a 
single note. 

Serial: No provision precluding 
serial notes. 

Bearer: Section 983(5) requires 
that a promissory note must con- 
tain the name of the payee. Sec- 
tion 984 above indicates that an 
instrument in which this re- 
quirement is wanting is invalid 
as a promissory note. This seems 
to preclude the use of a bearer 
instrument as a negotiable prom- 
issory note. Although Section 
918 does seem to allow a bill of 
exchange payable to bearer, Sec- 
tion 985 does not extend Article 
918 to promissory notes. 


D. Acceleration Clause: 


1. 


No provision precluding accel- 
eration clause. 


E. Waiver of Protest Clause: 
1. The drawer or endorser may 





make the stipulation: “protest 
not necessary,” “without pro- 
test,” or any other equivalent 
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expression allowing holder to 
dispense with a protest for non- 
payment, in order to exercise 
his right of recourse. The stipu- 
lation does not release holder 
from presenting the bill within 
the prescribed time, nor from 
giving notice of dishonor to a 
preceding endorser or drawer. 
When this stipulation is inserted 
by the drawer it takes effect as 
regards all parties who have 
signed the Bill. (Section 964 
which is extended to foreign 
promissory notes by Section 
985.) 


F. Form of Endorsement: 


1. 


4. 


Endorsement must be written 
on the bill of exchange or on 
an “allonge.” It must be signed 
by the endorser. 

An endorsement is valid even 

though the beneficiary is not 

specified, or the endorser has 
done nothing more than put 
his signature on the back of the 
bill or “allonge,” in which case 
it is called “endorsement in 

blank.” (Section 919) 

An endorsement transfers all the 

rights arising out of a bill of 

exchange. 

If the endorsement is in blank, 

the holder may: 

(a) Fill up the blank, with 
either his own name or 
with the name of some 
other person. 

(b) Endorse the bill again in 
blank or to some other per- 
son. 

(c) Transfer the bill to a third 
person without filling up 
the blank and without en- 
dorsing it. (Section 920) 


. Endorsement must be uncondi- 


tional. Any condition to which 
it is made subject is deemed to 
be unwritten. 

A partial endorsement is void. 
(Section 922) 

When an endorsement contains 
the stipulation “value in collec- 
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tion,” “for collection,’ “by pro- 

curation” or other phrase im- 

plying agency, the holder may 

exercise all rights flowing from 
the bill of exchange but he can 
only endorse it in the capacity 

of an agent. (Section 925) 

5. When an endorsement contains 
the stipulation “value in secu- 
rity,” “value in pledge” or any 
other stipulation implying a 
pledge, the holder may exercise 
all the rights flowing from the 
bill of exchange but an en- 
dorsement by him only avails 
as an agency endorsement. (Sec- 
tion 926) 

G. “Aval”: 

1. Required Form: 

(a) Payment of a bill of ex- 
change may be wholly or 
partly guaranteed by a 
surety called “aval.” An 
“aval” may be given by a 
third person or even by any 
party to the bill. (Section 
938) 

(b) An “aval” is either given on 
the bill itself or on an “al- 
longe.” It is expressed by the 
words “good as aval” or 
any other equivalent expres- 
sion. It is signed by the 
giver of the “aval.” 


An “aval” is deemed to be 
constituted by the mere sig- 
nature of the giver of an 
“aval” placed on the face 
of the bill, except in the 
case of the signature of the 
drawer. 

An “aval” must specify for 
whose account it is given. 
In default of this it is 
deemed to be given for the 
drawer. (Section 939) 

2. Enforcement and obligation: 

(a) The giver of an “aval” is 
bound in the same manner 
as the person whom he guar- 
antees. His engagement is 
valid even when the lia- 
bility which he has guaran- 
teed is inoperative for any 
reason other than defect of 
form. (Section 940) 

(b) All persons who have en- 

dorsed or guaranteed by 
“aval” a bill of exchange 
are jointly liable to the 
holder. 
The holder has a right to 
proceed against all these 
persons individually or col- 
lectively without being re- 
quired to observe the order 
in which they have become 
bound. (Section 967) 


ANNEX B 
INDUSTRIAL ProMoTION AcT oF THAILAND 


October 4, 1954 (B.E. 2497) 


Section 1: This act shall be called the 
“Industrial Promotion Act B.E. 
2497.” 

Section 2: This act shall come into 
force on and from the day follow- 
ing its publication in the Govern- 
ment Gazette. 

Section 3: In this act “Industry” shall 
mean production of every sort 
whether done mechanically or manu- 
ally and shall include agricultural 
industry, transportation, and tourist 
industries and other activities which 


may be declared industries by Royal 
Decree. “Commission” means the 
commission for the promotion of 
industry. “Minister” means the min- 
ister in charge according to this act. 
“Official in charge” means the official 
in charge whom the Minister ap- 
points as published in the Govern- 
ment Gazette to carry out the pro- 
visions of this act. 


Section 4: The Minister of Industry 


shall be in charge of carrying out the 
provisions of this act and shall have 
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the power to appoint officials in 
charge and to issue ministerial regu- 
lations for the carrying out of this 
act. 

Section 5: There shall be a commis- 
sion for the promotion of industry 
composed of the following: 

(1) The Minister of Industry, 
chairman, the Minister or Assistant 
Minister of Finance, the Minister or 
Assistant Minister of Economic Af- 
fairs, the Assistant Minister of In- 
dustry, the Under Secretary of State 
for Industry, the Under Secretary of 
State for the Interior, and the Secre- 
tary General of the National Eco- 
nomic Council, 

(2) Representatives of the Minis- 
tries of Defense, Agriculture, and 
Cooperatives, and 

(3) Not less than two nor more 
than four others appointed by the 
Council of Ministers from those who 
are qualified in industry, finance, or 
law. 

There may be secretaries as the 
commission decides. 

Section 6: Qualified commissioners 
shall hold office for 3 years. 

Section 7: Commissioners shall vacate 
their office before the expiration of 
their terms through: (1) death, (2) 
resignation, or (3) removal by the 
Council of Ministers. 

If a vacancy occurs before the ex- 
piration of a term of office, a new 
commissioner shall be appointed for 
the remainder of the term vacated. 

Section 8: A quorum for meetings of 
the commission shall consist of not 
less than half of all the commis- 
sioners. 

Section 9: When the chairman is not 
present at a meeting, the commis- 
sioners present may elect any mem- 
ber chairman for that meeting. 

Section 10: Resolutions and decisions 
shall be made by a majority of the 
votes cast. 

Each member shall have one vote. 
In case of tie, the chairman shall cast 
an additional deciding vote. 

Section 11: The commission shall have 

the power to appoint subcommissions 
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to perform the work or conduct fact- 
finding investigations within the jur- 
isdiction and responsibility of the 
commission. 

Sections 8, 9, and 10 shall apply 
to meetings of the subcommissions 
mutatis mutandis. 

Section 12: The commission shall have 
the duty to advise the Council of 
Ministers with regard to the follow- 
ing matters: 

(1) The kind and size of industry 
which should be promoted including 
the conditions under which the state 
should promote it. 

(2) Prohibition of an industry 
either throughout the country or in 
a particular locality when it appears 
it may be detrimental to the economy 
or adversely affect public safety. 

(3) Alteration of existing industry 
in keeping with the economy of the 
country or to insure safety. 

(4) Exemption or reduction of im- 
port duties on machinery used in 
initiating or expanding an industry 
on a large scale. 

(5) Exemption or reduction for a 
limited period of taxes provided in 
the Revenue Code. 

(6) Exemption or reduction for a 
limited period of import duties on 
materials which must be purchased 
abroad. 

(7) The granting of foreign ex- 
change for a single time at the official 
rate for the purchase of essential ma- 
chinery from abroad according to the 
meaning of subsection (4). 

(8) Exportation of products in- 
cluding the exemption or reduction 
for a limited period of export duties 
according to the size of the industry. 

(9) Giving protection to an in- 
dustry by barring the importation of 
similar products or suspension of the 
licensing of like industries to prevent 
competition which may be harmful 
to the national economy. 

(10) Remittance of funds in for- 
eign currency when such funds rep- 
resent foreign capital or interest from 
foreign investments. 


(11) The permission of skilled 
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workers or industrial experts to enter 
the country in excess of the immigra- 
tion quota when the immigration 
quota for that country is filled. 


Section 13: In the exercise of its au- 


thority, the commission shall have 
the power as may be necessary to 
summon any person to give testi- 
mony or to send documentary in- 
formation in connection with an in- 
vestigation. 

The Ministry of Industry shall pay 
the transportation, lodging, and ex- 
penses actually incurred and com- 
pensation as the Ministry may think 
fit to persons outside government 
service summoned under the pre- 
ceding paragraph. 

Section 14: In carrying out the provi- 
sions of this act, the official in charge 
shall have the authority to enter the 
premises of any person during day- 
light to investigate and question per- 
sons there as to the facts, or to call 
from persons there and inspect docu- 
ments or any other things related 
to the industry, as may be necessary. 
In such a case, the person in control 
of the premises shall extend reason- 
able facilities to the official in charge. 
In case the entry of the official on the 
premises as provided in the preced- 
ing paragraph is not urgent, the per- 
son in charge of the premises shall 
be informed a reasonable time in 
advance. 

Section 15: In acting under the pro- 
visions of section 14, the official in 
charge shall show to the persons 
concerned his identity card which 
must carry the information required 
by the ministerial regulations. 

Section 16: Conditions applied to the 
promotion of an industry of what- 
ever kind or size shall be promul- 
gated by a Royal Decree. 

Section 17: The prohibition of the es- 
tablishment of an industry of any 
kind or size or condition affecting 
its organization, or alteration order 
shall be promulgated by the Royal 


Decree. 


Section 18: After the promulgation of 








the Royal Decrees provided in Sec- 
tion 16, the Minister shall have the 
authority to enter into an agreement 
with the owner of the industry with 
the approval of the Council of Min- 
isters concerning the matters pro- 
vided for in Section 12. In such 
agreement, the Minister may fix the 
conditions to apply to the owner of 
the industry. 

In the event the owner of the in- 
dustry does not observe the condi- 
tions laid down in the agreement, 
the Minister may suspend the assist- 
ance and may demand from the 
owner of the industry a_ penalty 
equal to not more than 10 times 
the income derived from the assist- 
ance given according to this act. 
If the income derived from the as- 
sistance given is not calculable, he 
may demand a penalty equal in 
amount to not more than 10 times 
the net annual profit. 


Section 19: When agreement is reached 


under section 18, the Minister shall 
make known its provisions to the 
ministries, public, bodies, and de- 
partments concerned without delay, 
and such ministries, public bodies, 
and departments shall have the au- 
thority and duty to act according to 
the provisions therein provided. 


Section 20: Any person who (1) does 


not act in accordance with the orders 
of the commission under section 13, 
or (2) opposes or fails to give facility 
to the official in charge, under sec- 
tion 14, shall be subject to a fine not 
exceeding 10,000 baht or imprison- 
ment not exceeding 1 year or both. 


Section 21: A person who establishes 


an industry prohibited by Royal De- 
cree or who establishes an industry 
in contravention of the conditions 
laid down under section 17, or does 
not make the alterations under the 
provisions of section 17, shall be 
punished with a fine not exceeding 
50,000 baht or an imprisonment not 
exceeding 1 year or both and such 
industry established contrary to the 
provisions of this act shall be closed. 
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ANNEX C 


ANNOUNCEMENT OF THE REVOLUTIONARY Party No. 33 


Since the provisions of the Industrial 
Promotion Act of B.E. 2497 are not 
deemed adequate and may constitute 
an obstacle to the establishment of in- 
dustrial enterprises because of delays 
in completing the required formalities 
and, furthermore, because the facilities 
offered are not sufficiently attractive to 
induce both domestic and foreign pri- 
vate investment in industrial enter- 
prises in Thailand, the Revolutionary 
Party, therefore, deems that the said 
Act should be revised once the Legis- 
lative Assembly is constituted. In the 
meantime, and pending the constitu- 
tion of that Assembly, some measures 
must be taken with a view to pro- 
moting internal industrial development 
as promptly as possible, so that the 
country may receive benefit thereform. 

The Revolutionary Party, therefore, 
issues the following ordinance: 

Article 1: Such industrial activities 
which have already been the object 
of promotion by decree or by ordi- 
nance of the Leader of the Revolu- 
tionary Party may be engaged in by 
private persons acting individually 
or jointly or by juristic persons, ir- 
respective of whether they are cor- 
porations or limited companies and 
whether they are Thai or foreign. 
These physical or juristic persons en- 
joy similar rights and, once they re- 
ceive necessary authorization from 
the Committee empowered by the 
present ordinance, shall benefit from 
the following guarantees from the 
State: 

(1) The State will not create new 
industrial establishments to compete 
with the authorized industries. 

(2) The State will not transfer 
private industrial establishments to 
State ownership. 

Article 2: The Industries authorized 
by the Committee in accordance with 
Article 1 above, shall enjoy the spe- 
cial rights as follows: 

(1) exemption from import duties 





on machinery, accessories and equip. 
ment to be used by industrial estab. 
lishments as they are first set up or 
for their major expansion. Such ex. 
emption shall not cover items which 
are produced or may be purchased in 
Thailand. 

(2) In case the industrial under. 
takings are Corporations or limited 
companies at the moment when they 
begin their industrial activities, they 
shall be exempted from payment of 
taxes on their income derived from 
the sales of the products of their 
industries, for a period of time to 
be determined in each case by the 
Committee. Such period shall not be 
less than 2 years and not more than 
5 years. 

(3) Normally, the export of prod- 
ucts of the authorized industries shall 
be permitted. In certain cases of 
necessity required by national eco- 
nomic interest, export may be pro- 
hibited. 

(4) Remittance abroad in foreign 
currency is permitted for capitals 
and for profits derived from capi- 
tals brought into the country from 
abroad, after payment of taxes as 
required by law. Authorization must 
be obtained through official channel 
and favourable consideration shall 
be given to any request for remit- 
tance as far as the monetary situa- 
tion will permit. 

(5) Skilled workers and industrial 
experts shall be permitted to enter 
the country, even in excess of im- 
migration quotas, if the Committee 
empowered by this ordinance deems 
it appropriate. 

Article 3: The industrial undertakings 
authorized by the Committee em- 
powered by the present ordinance 
may receive the following special 
rights and benefits which the Com- 
mittee may deem appropriate taking 
into account the requirements of a 
particular industry: 
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(1) exemption from or reduction 
of import duties, for an appropriate 
period of time, on materials which 
are required for use in an industrial 
establishment and which are im- 

orted from abroad. Such materials 
shall include those which are con- 
sumed in the manufacturing process 
but will not include those which can 
be purchased in Thailand. 

(2) exemption or reduction, for an 
appropriate period of time, of export 
duties on manufactured products to 
be sent abroad. 

(3) protection through import pro- 
hibition for an appropriate period of 
time, or manufactured goods of the 
same category. 

(4) protection through increase of 
import duties, for an appropriate 
period of time, on manufactured 
goods of the same category. 

(5) protection through prohibi- 
tion, for an appropriate period of 
time, of new industrial enterprises 
for the manufacturing of products 
of the same category. 

Article 4: The Committee empowered 
by this ordinance, shall be the Eco- 
nomic Advisory Committee set up 
by the Head of the Revolutionary 
Party. After a government has been 
constituted, the Committee empow- 





ered to carry out the above functions 
shall be the Committee which the 
government shall designate. 


Article 5: From the date of the effec- 


tive application of this ordinance, it 
shall be noted that: 

(1) The present Ordinance shall 
not affect the rights or benefits which 
have been acquired under the In- 
dustrial Promotion Act of B.E. 2497. 

(2) Such provisions in this ordi- 
nance which may contravene those 
of the Industrial Promotion Act of 
B.E. 2497 shall prevail over the latter. 

(3) The rights and benefits ac- 
corded by the present ordinance shall 
accrue to those who are engaged in 
industries which have already been 
the object of promotion by the In- 
dustrial Promotion Act of B.E. 2497. 
Nevertheless, these rights and bene- 
fits may not be claimed retroactively. 
In particular, those specified in Ar- 
ticle 2(2) shall accrue only to the 
extent as will be determined by the 
Committee. 


Article 6: The industries which are 


the object of promotion shall be 
listed and published subsequently. 


Issued on December 5, B.E. 2501 


Field Marshal Sarisdi Dhanarajata 
Leader of the Revolutionary Party 





THE “PROTEST” OF THE SOVIET PROCURACY—A MEANS OF 
CHALLENGING SUBORDINATE LEGISLATION 


Introduction. There is an almost complete absence in the Soviet Union of 
reliance upon the courts for the purpose of reviewing decisions of adminis- 
trative authorities. In a few instances recourse to the courts is possible, e.g., 
the judicial review of the refusal of local soviets to include a citizen in the 
list of electors. This decision may be appealed to the local people’s court. 
Courts also review decisions of administrative authorities in the fields of 
taxes, compulsory deliveries, and fines.’ Likewise, judicial procedure may 
be resorted to in challenging the orders of managers of various establish- 
ments, organizations, and enterprises regarding the dismissal of employees 
and workers after consideration of the disputes in labor commissions and 
local trade unions.” 


Dietrich A. Loeber, “The Soviet Procuracy and the Rights of the Individual 
Against the State,” 1 Journal of the International Commission of Jurists (1957) 63. 

*S. Berezovskaya, “Protsessual’nye formy prokurorskogo nadzora za zakonnost’yu 
aktov uchrezhdenij i organizatsij” (Procedural forms of procuracy supervision over the 
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However, for the most part the enactments of Soviet administrative and 
governmental authorities are not subject to question by ordinary citizens in 
the courts; it is the Procuracy—the Soviet Attorney General’s Office 
through the exercise of its general supervision function which attacks their 
validity. 

According to the laws in force in the Soviet Union the basic legal form 
of response of the procurator—the government attorney—to violations of 
the law which are expressed in the issuance of illegal regulations is the 
“protest.” Only the response of the procurator in the form of a protest pro- 
duces “known juridical consequences.”* Also, the laws of the USSR which 
establish the organizational and legal forms of exercising control and super- 
vision over legality in governmental administration grant the right of pro- 
testing violations of the law only to procuracy agencies.* 

It will be the purpose of this paper to examine the use of the protest by 
the Soviet Procuracy in the exercise of “general supervision” over legality 
in administration’ in order to evaluate the role of this tool of a totalitarian 
government. , 

Time Periods for Lodging and Considering Protests. The laws of the 
constituent republics concerning the issuance by local soviets and their execu- 
tive committees of ordinances have established periods for sending ordi- 
nances to procurators by executive committees and periods for the lodging 
of protests by these procurators challenging the legal validity of such ordi- 
nances. For example, the statute of the RSFSR of March 30, 1931, on the 
issuance of ordinances by local executive committees and soviets provides 
that ordinances are to be sent to the appropriate local procurator and to the 
next higher executive committee within two days after they are signed. If 
the procurator considers the ordinances to be illegal, he must lodge his 
protest within 15 days with the executive committee or soviet which issued 
the ordinance.® 

Before 1955, periods were established in which procuracy protests were 
to be considered by the appropriate executive committees, e.g., 15 days in 
the RSFSR.’ However, the provisions concerning the time period in which 
procuracy protests must be considered was altered by the 1955 Statute on 
Procuracy Supervision in the USSR.* Article 13 of this statute states that 








legality of the acts of establishments and organizations), Sotsialisticheskaya Zakonnost’ 
(Socialist Legality—the organ of the Soviet Procuracy; hereafter cited as Sots. Zak.), 
No. 11, 1958, p. 41. 

3.V. G. Lebedinskij, Sovetskaya Prokuratura i ee Deyatel’nost’ vy Oblasti Obshchego 
Nadzora (The Soviet Procuracy and its Activity in the Feld of General Supervision) 
(Moscow, 1954) 13. 

+S. G. Berezovskaya, Prokurorskij Nadzor v Sovetskom Gosudarstvennom Upravlenii 
(Obshchij Nadzor) (Procuracy Supervision in Soviet State Administration (General 
Supervision) ) (Moscow, 1954) 29. 

5 The Procuracy also employs a “protest” in the exercise of its judicial supervision 
function to challenge the decisions and judgments of Soviet courts. 

® Sobranie Uzakonenij i Rasporyazhenij Rabochego i Krest’yanskogo Pravitel’stva 
(Collection of Laws and Decrees of the Worker and Peasant Government) 1931, No. 1’, 
item 186. 

7§. S. Studenikin, V. A. Vlasov, and I. I. Evtikhiev, Sovetskoe Administrativnoe Pravo 
(Soviet Administrative Law) (Moscow, 1950) 211, footnote 2. , 
8 Vedomosti Verkhovnogo Soveta SSR (Gazette of the Supreme Soviet of the USSR) 
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the procurator’s protest must be considered within 10 days. Although no 
statute was issued specifically abrogating the provisions of the republican 
laws concerning the time period for consideration of procuracy protests, 
there was no need of this because in Soviet legal practice “the most recent 
act prevails regardless of whether it is referred to as a law, a resolution, or 
in any other term.”® 

The question can be raised whether the period established in which proc- 
urators are to lodge their protests on ordinances is restrictive, halting the 
right to lodge a protest after its expiration. Berezovskaya says not, that 
“with the principles of Soviet law ensuring the strict observance of socialist 
legality in state administration, it is incongruous to permit the virtual irrefu- 
tability of illegal administrative acts in instances of violation by procuracy 
agencies of the periods of protesting them.””® In her opinion the establishment 
of periods for lodging procuracy protests on illegal ordinances has only a 
“prompting nature.””* Lebedinskij supports this assertion, claiming that laws 
in force do not limit in time the right of the procurator to protest official acts 
of governmental bodies and administrative agencies. The procurator has the 
right of protesting an act at any time without limitation of time from the 
moment of its issuance.” 

Experience in lodging protests on illegal enactments has shown that local 
authorities do not send their ordinances and other acts to the Procuracy 
within the prescribed time, and after procurators lodge their protests these 
are not considered within the specified periods. Thus, an ordinance of the 
Stalinabad city executive committee of October 23, 1952, “On precautionary 
measures against rabies of animals within the city of Stalinabad,” was sent 
to the city procuracy 32 days after its adoption.”* 

Procurators sometimes lodge protests with such a delay that they are of 
no practical value in remedying a situation caused by a violation of law. For 
example, one of the rajon executive committees of Arkhangel’sk oblast (re- 
gion) passed a resolution for the permanent assignment of the seasonal labor 
force and animal-drawn vehicles of the collective farms to the forestry office 
until completion of the sleigh road. This resolution was considered illegal by 
the local procurator who protested it. However, he lodged his protest in late 
spring when the sleigh road was finished, the people had already left for 
home, and the horses had been returned to the collective farms. Similarly, 
one of the rajon (district) procurators of Moscow oblast protested the reso- 
lution of a session of a village soviet which ordered the collective farms to 








1955, No. 9 (827), item 222. An English translation, along with a commentary by 
Dr. Vladimir Gsovski, is contained in Highlights of Current Legislation and Activities 
in Mid-Europe, Library of Congress, Mid-European Law Project, Vol. IV, No. 3, 
March 1956, 77-98. 

®Vladimir Gsovski and Kazimierz Grzybowski, Government, Law, and Courts in 
the Soviet Union and Eastern Europe (New York, 1959) 42. 

1° Berezovskaya, Prokurorskij Nadzor, 75. 

11 [bid, 

*? Lebedinskij, Sovetskaya Prokuratura, 124. 

13,V. G. Lebedinskij and Yu. A. Kalenov, Prokurorskij Nadzor v. SSSR (Procuracy 
Supervision in the USSR) (Moscow, 1957) 108. . 
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repair a school at their expense; however, his protest was lodged four months 
after completion of the repairs.’ 

In such instances, the procurator does not lodge a protest, but responds to 
such violations of the law by submitting a proposal so as to prevent the 
issuance of similar acts in the future.’® 

A procurator of the Department of General Supervision of the Procuracy 
of the USSR reveals that procuracy supervision over the legality of the 
orders, instructions, interpretations, and directives issued by republican 
ministries and departments is quite unsatisfactory. Thus, orders and other 
official acts which contravene the law are protested with “great delay,” some. 
times as much as two or three months after the enactment is issued. For 
example, the Ministry of Agriculture of the Bashkir ASSR (autonomous re. 
public) issued an order which was said to contravene a certain statute. This 
order was not protested by the republican procuracy until 55 days after its 
promulgation. This critic also observes that departments of general super- 
vision mainly check the legality of orders issued by the ministries and re- 
publican departments, paying no attention to whether other acts such as 
instructions, interpretations, and directives are in conformity with the law, 
However, it is just these enactments of individual ministries which contra- 
vene the law.*® 

In some instances, the protests which have been lodged are not considered 
for a long time, but procurators take no action to correct this situation be- 
cause they believe their duty to be exhausted with the lodging of the pro- 
test. Some heads of establishments take advantage of this situation and in 
a “number of instances” try to delay consideration of the procurator’s pro- 
test so that the illegal resolution may be put into effect, making any discus- 
sion of the protest futile.’” 

Lebedinskij maintains that the reason for the failure to consider procuracy 
protests within the specified time is due at times to “underestimation of 
the significance of these protests as a state form of response to a violation 
of the law.” He adds that the legal force which it possesses according to law 
is not always attached to the procuracy protest lodged by way of general 
supervision.*® 

Protesting the Enactments of Higher Authorities. The Procurator General 
of the USSR and the agencies of the Procuracy subordinate to him do not, 
in the opinion of various writers on the subject, have the right to challenge 
the legislative enactments of the supreme soviets of the constituent and 
autonomous republics, nor the decrees of the councils of ministers of these 
republics. 

One Soviet writer advocates authorizing the Procurator General of the 
USSR to protest decrees and regulations of the councils of ministers of the 


14 Lebedinskij, Sovetskaya Prokuratura, 124. 

15 [bid. 

16 A. Sil’nov, “Nadzor za zakonnost’yu pravovykh aktov ministerstv” (Supervision 
over the legality of the official acts of ministries), Sots. Zak., No. 2, 1959, p. 64. 

17P, D. Al’bitskij, Voprosy Obshchego Nadzora v Praktike Sovetskoj Prokuratury 
(Problems of General Supervision in the Practice of the Soviet Procuracy) (Moscow, 
1956) 73. 
18 Lebedinskij, Sovetskaya Prokuratura, 125. 
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constituent republics which do not conform with federal or republican laws."® 
It is interesting to note that such action was actually taken by the Procuracy 
of the USSR in 1955. In paragraph 2 of its decree of October 18, 1954, the 
Council of Ministers of the Armenian SSR vested in the republican proc- 
uracy the duty of “systematically checking the status of work in opening 
current accounts for collective farms and the legality of operations performed 
with these accounts, informing the Council of Ministers of the Armenian 
SSR about the results.” According to the organ of the Procuracy of the 
USSR, “thus, the Council of Ministers of the Armenian SSR vested in the 
procuracy agencies functions inappropriate for them, which violates the 
law.” Therefore, the Procuracy of the USSR lodged a protest on paragraph 2 
of the decree cited, and the protest was complied with.” 

This very interesting example is the only instance reported of the Proc- 
uracy challenging the collective enactment of the council of ministers of 
a constituent republic. There is nothing in the 1955 Statute specifically for- 
bidding such challenges, nor is any authorization contained in it. 

Suspending the Effect of Protested Enactments. One problem in connec- 
tion with lodging protests is that of suspending the effects of acts protested 
by the Procuracy. The laws of the constituent republics contain specific in- 
dications on this matter only with regard to the protested resolutions of 
local executive committees, including ordinances. The laws of some repub- 
lics provide that resolutions of executive committees are suspended if pro- 
tests lodged by the Procuracy on these resolutions are not considered within 
the established period. Thus, the decree of the government of the RSFSR 
of June 10, 1929, provided that nonconsideration of procuracy protests within 
a two-week period by executive committees and soviets suspended effect of 
the protested decree.” 

Al’bitskij notes that the procedure of suspending the effect of the enact- 
ments of local state administrative agencies which have been protested by 
the procurator, as established by the laws of the RSFSR of 1929 and 1931, 
“is actually not applied in practice, and it is difficult to apply it.” The reason 
for this is that it is not stated in these laws who suspends the effect of acts 
protested by the procurator if these protests are not considered in the time 
period established by law and how this is to be done. The procurator can- 
not issue an order suspending a protested ordinance when his protest has 
not been considered in time because he is not authorized to do so. There- 
fore, logically only the local executive committee can perform this function. 

However, “such an assumption is unreal,” for if the executive committee 
considered it necessary to revoke a protested ordinance, it would not need 
to issue an order suspending it; it would be sufficient to consider the pro- 
test and “the necessity of suspending the effect of the protested ordinance 
would pass.””? 


197. D. Perlov, “O neobkhodimykh predelakh tsentralizatsii prokuratury v svete 
rasshireniya prav soyuznykh respublik” (On the necessary limits of centralization of 
procuracy agencies in the light of expanding the rights of constituent republics), 
Sovetskoe Gosudarstvo i Pravo (Soviet State and Law), No. 1, 1958, pp. 18-19. 

20 Sots. Zak., No. 7, 1955, p. 89. 
*1 Berezovskaya, Prokurorskij Nadzor, 76-77. 
22 Al’bitskij, 91. 
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Both Berezovskaya and Lebedinskij strongly deny the necessity of grant. 
ing procurators the right of suspending acts of administrative agencies which 
they have protested. The former states that one of the distinctive peculiari- 
ties of the Soviet Procuracy is the fact that in exercising supervision over 
legality in administration procurators have no administrative rights.** Leb. 
edinskij says that: 

“there are no laws granting the procurator the right in the field of general 
supervision to suspend the effect of regulations which in his opinion are il. 
legal. Such a right is granted only in the area of judicial supervision with 
respect to sentences and decisions which have entered into legal force.” 

The 1955 Statute on Procuracy Supervision in the USSR partially re. 
solves the problem of suspending the effect of protested enactments. Arti- 
cle 13 of this statute provides that the lodging of a protest on a decree issued 
by a competent agency, by which decree proceedings are instituted against 
a person in administrative action, suspends the execution of the penalty im- 
posed in administrative action until the proper agency has considered the 
protest. 

Protesting the Oral Orders of Officials. The question not infrequently 
arises in practice how the procurator must respond in those instances when 
a violation of the law is not expressed in the issuance of a written official 
act (resolution, order, or directive), but in any actions of an official. Al’bitskij 
observes that “practical workers” argue whether protests can be lodged 
on the oral orders of officials and on the inaction of officials. He comments 
that “in practice . . . if there are such protests they are few.” Therefore, a 
protest must be lodged by the procurator on illegal actions contained in a 
written document, and not on oral orders or official inaction.** 

Concurring, another Soviet legal writer states that when the illegal ac- 
tions of establishments, organizations, and officials are not put in writing, 
the procurator takes steps to eliminate the violations of law by means of 
proposing (in writing or orally) to the violator that he rectify the violation, 
and in some instances raises the question of instituting criminal prosecution 
or proceedings in disciplinary action against him.”° 

Lodging an Oral Protest. In this connection the question arises whether it 
is possible for the procurator to lodge an oral protest by way of general 
supervision. In Lebedinskij’s opinion, a protest cannot be lodged orally by 
the procurator. According to the meaning of the law on the right of the 
procurator to protest official acts issued in violation of the law, the procura- 
tor’s protest is conceived as a written document. He says that it is under- 
stood in this way by the authors of the instructions on general supervision 
of February 27, 1946; article 42 establishes the form of the protest as a 
written document.” 

APbitskij agrees, saying that “so-called oral protests” are quite unknown 


23 Berezovskaya, Prokurorskij Nadzor, 80. 
24 Lebedinskij, Sovetskaya Prokuratura, 126. 
25 Al’bitskij, 94-95. 
26.V. S. Tadevosyan, Prokurorskij Nadzor v SSSR (Procuracy Supervision in the 
USSR) (Moscow, 1956) 143-144. 
27 Lebedinskij, Sovetskaya Prokuratura, 123. 
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in procuracy operations.”* The deputy procurator of the Turkmen SSR also 
observes that the law “does not provide for lodging oral protests.””* 

Lodging the Protest with the Proper Agency. According to Albitskij, the 
problem of whether to send a protest to the agency which issued the chal- 
lenged act or to a higher agency provoked controversy “until recently.” Thus, 
“practical workers” of the Procuracy were of the opinion that when the 
rectification of a violation of law did not require the intervention of a 
higher agency or the immediate revocation of an illegal enactment, and 
sending a protest to a higher agency would involve a great delay, the proc- 
urator should send the protest to the agency which issued the illegal en- 
actment. In other instances protests are sent directly to the higher agencies.*° 

Tadevosyan notes that until the promulgation of the 1955 Statute on Proc- 
uracy Supervision in the USSR many procurators felt that protests on il- 
legal enactments could be lodged only with higher agencies because the pro- 
cedural laws regarding judicial supervision provided that protests on illegal 
or unfounded decisions, sentences, and decrees of courts were lodged with 
a higher court.** 

He observes, however, that the procedure of lodging protests with a higher 
agency was “seldom employed in practice,” that procurators usually lodged 
their protests with the agency which issued the illegal act. This practice is 
described as “reasonable,” because each Soviet agency and each official who 
issues an illegal act can correct the mistake committed or rectify the violation 
of law.** 

Another Soviet legal writer notes, in commenting on the practice of the 
Procuracy of lodging protests with the agency which issued an illegal en- 
actment, that “in the practice of the Procuracy of the USSR, instances of 
lodging protests with the Council of Ministers of the USSR on the illegal 
orders and instructions of the ministers of the USSR are very rare.”** 

The controversy over whether to lodge protests with the agency which 
issued the illegal enactment or with a higher agency was not resolved by 
article 13 of the 1955 Statute on Procuracy Supervision in the USSR which 
provided that procuracy protests were to be lodged “with the agency which 
issued the corresponding act, or with a higher agency.” No further informa- 
tion in the statute specifies with just which agency the protest should be 
lodged, but presumably the considerations set forth by various authors would 
prevail, viz., speed of consideration of the protest, whether the agency 
which issued the illegal enactment could effectively rectify the violation, etc. 

The Contents of the Protest. The specific forms of the procuracy protest 
were contained in the instructions of the Procurator General of the USSR 


28 Al’bitskij, 94. 

*°V. Krylov, Review of Obshchij Nadzor Prokuratury v Sovetskom Gosudarstven- 
nom Upravlenii (General Supervision of the Procuracy in Soviet State Administration), 
Sots. Zak., No. 6, 1958, p. 103. 

3° APbitskij, 80. 

51 Tadevosyan, 144. 

82 Ibid. 

38 A. E. Lunev, “Konstitutsionnye osnovy obshchego nadzora prokuratury v SSSR” 
(The constitutional bases of general supervision of the Procuracy in the USSR), in 
Voprosy Sovetskogo Administrativnogo i Finansovogo Prava (Problems of Soviet Ad- 
ministrative and Financial Law), ed. V. G. Kotok (Moscow, 1952) 150. 
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of February 27, 1946, on general supervision. According to the instructions 
a protest must contain successively : 


(a) name of the agency to which it is being addressed; 

(b) the designation—‘Protest by way of supervision’; 

(c) name of the protested act; 

(d) a statement of the contents of the protested act or that part of it 
which is considered illegal; 

(e) juridical basis of the protest, that is, a statement of the con- 
siderations by virtue of which the protested act is considered illegal, 
with a compulsory exact indication of the law which has been violated 
(title of the law, by whom and when it was issued, where it was pub- 
lished, which article was violated) ; 

(f£) proposition of the procurator; 

(g) request to consider the protest in the period established by law 
and to report on the decision adopted; 

(h) title of the official position of the procurator, his rank and signa- 
ture.** 


It is recommended that procurators in checking the legality of ordinances 
ascertain the following questions: whether a governmental body, administra- 
tive agency, or department is competent to issue a given official act; whether 
this official act contravenes the laws, decrees, and resolutions issued by 
higher agencies; whether it contains violations or illegal restrictions of the 
rights of citizens; whether the kind and amount of administrative penalties 
and the procedure of their imposition are legal; whether the special pro- 
cedure of the issuance and promulgation of these acts has been observed." 

Shortcomings in the Lodging of Protests. A serious shortcoming of the 
protests of some rajon procurators is lodging improper protests which do 
not have sufficient legal grounds. Thus, some procurators cite as the basis 
of illegality of resolutions the stereotyped phrase “the resolution is subject to 
revocation, since it violates legislation in force.” Just which law the reso- 
lution violates is not indicated.** 

However, even the Procuracy of the USSR has been guilty of lodging 
protests which can be considered as purely formal and concern no real vio- 
lation of the law. For example, the Procuracy of the USSR established that 
the Ministry of Electro-Technical Industry issued, to accompany its orders, 
“official memos.” In these memos salaries were fixed, wholesale prices ap- 
proved, and tables of organization for various agencies established. By their 
“nature and content” such memos were obligatory for execution by the 
workers of the central organization and by the managers of organizations 
and enterprises subordinate to that ministry. However, article 73 of the 
USSR Constitution provides for the issuance by ministries of the USSR 
of “orders and instructions” on matters within their jurisdiction. Therefore, 
the Procuracy of the USSR lodged a protest on the ground that the issuance 
by ministries of “official memos” on matters within the jurisdiction of the 


34 Lebedinskij, Sovetskaya Prokuratura, 122. 
85 [bid., p. 132. 
36 Al’bitskij, 75. 
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ministry “is not provided for by law.” Furthermore, some of these memos 
contained violations of law. The protest was complied with.*’ 

A non-Soviet observer comments that “this is an example of extreme for- 
malism and red tape. The ministry in question had simply used a termi- 
nology not foreseen by the statute which, after all, is a common matter 
among administrative agencies.” If the dispositions contained in the “ofh- 
cial memos” were within the jurisdiction of the ministry “and the report 
states that they were,” then they were orders and instructions. In any event, 
“such a protest will hardly serve to point out any violation of the law.”** 

The procurator must also follow up on the protest he lodged to determine 
whether the violation of law was actually rectified. However, in a “number 
of instances” procurators are content with the fact that as a result of their 
protests resolutions are passed revoking the protested act, but they do not 
check to see whether the violation was rectified.*® 

Conclusion. The use of the “protest” by the Soviet Procuracy to challenge 
the legality of governmental enactments is a feature of an absolutist govern- 
ment which does not utilize the constitutional machinery of the West for 
challenging the legality of administrative enactments and for watching over 
the actions of administrative officials. Under the conditions of Soviet totali- 
tarianism, the Procuracy is not an independent body supervising the ac- 
tions and enactments of the Executive, but an arm of the Executive itself. 
Therefore, the Soviet Procuracy in utilizing its protest procedure to attack 
the validity of official enactments fails to measure up to the stipulation set 
forth in the report of the Committee on “The Executive and the Rule of 
Law” which was made to the International Congress of Jurists in New 
Delhi in January, 1959: 

“To ensure that the extent, purpose and procedure appropriate to delegated 
legislation are observed, it is essential that it should be subject to ultimate 
review by a judicial body independent of the Executive.”*° 

To be sure, a leading Soviet legal authority has advocated broadening 
the juridical “guarantees of legality by means of extending the jurisdiction 
of the court to various questions of an administrative nature which so far 
have not come within the competence of the court.”* He also states that 
in “certain instances” it would be possible to grant the procurator the right 
to transfer a question of the violation of a law by a government agency, 
establishment, or official to a court for settlement “instead of lodging a 
protest with a higher agency.”*? However, nothing appears to have come of 
this suggestion. 

GLENN G. MORGAN * 


57 Sots. Zak., No. 7, 1955, p. 89. 

38 Gsovski and Grzybowski (ed.), Government, Law, and Courts in the Soviet Union 
and Eastern Europe (1959) 554. 

89 Al’bitskij, 74. 

*° Newsletter of the International Commission of Jurists, No. 6 (March-April, 1959) 3. 

“\M. S. Strogovich, “Teoreticheskie voprosy sovetskoj zakonnosti” (Theoretical ques- 
tions “el Soviet legality), Sovetskoe Gosudarstvo i Pravo, No. 4, 1956, pp. 24-25. 
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DECISIONS 


Unirep States: Suits py ForeicN SEAMEN; JURISDICTION AND CHOICE oF 
Law—In Romero v. International Terminal Operating Co.,' a Spanish na- 
tional, shipping under articles signed in Spain, was severely injured while 
helping to unload the S. S. Guadalupe, a ship flying the Spanish flag and 
owned by the Compania Trasatlantica, a Spanish corporation. The accident 
happened in the Port of New York. Romero lost a leg as a result of the 
accident and suffered other disability.” In the instant case, he sued Compania 
Trasatlantica under the Jones Act,® under general maritime law for indem- 
nity for unseaworthiness and for maintenance and cure; and the other 
defendants, International Terminal Operating Co., Garcia & Diaz, Inc., and 
Quin Lumber Co., Inc., under diversity of citizenship for negligence. The 
issue was whether Romero had an action under the Jones Act, since the 
accident occurred in an American port, or whether under the general mari- 
time law he could get a jury trial on the law side of the district court. 

The District Court dismissed the complaint as to all defendants, disclaim- 
ing jurisdiction in case an alien seaman serving upon a foreign ship owned 
by aliens and bound upon a voyage which begins and ends outside the 
United States, sues for injuries suffered while the ship happens to be stopping 
at a port of call within United States territorial waters,* there being no sufh- 
cient diversity on both sides to retain the action, and plaintiff having de- 
clined the offer to amend to bring the suit as a libel in admiralty.> An ap. 
peal to the Second Circuit® affirmed the judgment of dismissal, and the 
United States Supreme Court granted certiorari.’ On certiorari, the Supreme 
Court by a five to four vote, affirmed the dismissal of the action only as 
against the employer, Compania Trasatlantica, and reinstated the actions 
under diversity of citizenship against the other defendants.* The decision 
reafirmed the division of the United States District Court into two branches, 
the civil or law side under Section 1331 of the Judicial Code,’ and the ad- 
miralty or maritime side under Section 1333,’° and held that the “saving 
to suitors” clause of Section 1333 did not give Romero a right to bring a 
general maritime claim on the law side to be heard before a jury. 

Relying upon the decision of Lauritzen v. Larsen, the Supreme Court 
followed the law of the flag rather than the law of the place of injury, and 
held that the fortuitous circumstance of the accident happening in New 
York harbor, was insufficient contact for the Jones Act to apply.’* Besides 





1 358 U.S. 354 (1959). 

? Record vol. 1, 223a-238a, Interrogatory No. 89, Romero y. International Terminal 
Operating Co., [bid. 

3 46 U.S.C. 688. 

* Romero v. International Terminal Operating Co., 142 F. Supp. 570 (S.D.N.Y. 1956). 

5 Ibid. 

® Romero v. International Terminal Operating Co., 244 F. 2d 409 (2d Cir., 1957). 

7 355 U.S. 807 (1957). 

8 Supra, note 1. 

928 USC. 1331. 

10 28 U.S.C. 1333. 

11 345 U.S. 571 (1953). 
12 Supra, note 1. 
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the constitutional and jurisdictional questions involved,"* the Supreme Court 
decided that, while in the Lauritzen case only the Jones Act was involved, 
the principles applicable under the general maritime law to compensation 
for personal injuries, were no different; where the foreign law provides a 
remedy for the injury and claims under that law may be conveniently as- 
serted before the foreign consul, the rights of the foreign seaman would 
be relegated to his remedies under the foreign law.** 

Effect of Contract on Choice of Law. In Lauritzen v. Larsen* the con- 
tract of a Danish seaman to serve on a Danish ship was signed in New 
York. By the contract, Larsen agreed to be bound by Danish law and the 
contract with the Danish union.*® This was held an insufficient contact, 
since the action under the Jones Act was in tort and not in contract, and 
the parties intended Danish law to apply.’ 

In Romero v. International Terminal Operating Co.** the contract of em- 
ployment was signed in Bilbao, Spain, and provided in Article 10, that “the 
conditions of labor on board will be regulated by the Rules and other regu- 
lations in force” and in Article 22, that “in the event of accidents occurring 
during the accomplishment of this contract, these will be subject to the 
legislative provisions in force to this effect, as also all such will be complied 
with regarding social insurances as determined by the Laws.”?® 

Seamen who sign on Norwegian ships must sign a standard form agree- 
ing to serve under and to be bound by agreements obtained by nationally 
sanctioned collective bargaining and the provisions of Norwegian law. 
Under Norwegian law, the Norwegian Consul must see to it that seamen 
on Norwegian ships sign articles incorporating Norwegian law.*® Under 
English law, a mariner employed under a contract of service on a ship is 
covered by the National Insurance (Industrial Injuries) Act** where the 
contract is entered into in the United Kingdom and the ship is registered 
there, or its owners, ship’s husband, or charterers reside, or have a place of 
business in. Great Britain.** Under all these circumstances, the foreign law 
applies to the rights of the seamen. 

It is recognized that parties to a legal transaction have the power, sub- 
ject to general laws, to choose the law governing their transactions. Their 
intention, express, tacit, or when necessarily presumed from the circum- 


13 Currie, “The Silver Oar and All That: A Study of the Romero Case,” 27 U. Chi. 
L. Rev. (1959) 1; Kurland, “The Romero Case and Some Problems of Federal Jurisdic- 
tion,” 73 Harv. L. Rev. (1960) 817; “The Supreme Court, 1958 Term,” 73 Harv. L. Rev. 
(1959) 84, 138-47. 

14 Supra, note 1. 

15 Supra, note 11. 

16 7d, 

17 Id, 

18 Supra, note 1. 

19 Record, vol. II, pp. 20a, 22a, Romero v. International Terminal Operating Co., 358 
U.S. 354 (1959). 

20 Brief of the Royal Norwegian Government as Amicus Curiae, p.*2, Lauritzen v. 
Larsen, supra. 

‘ 5 1946, 9 & 10 Geo. 6, c. 62, sec. 77, 16 Halsbury’s Statutes of England (2d ed.) 880, 
95. 

227d., The National Insurance (Industrial Injuries) Act, 1953, 1 & 2 Eliz. 2, c. 43; 

33 Halsbury’ s Statutes of England, 438. 
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stances of the case, is controlling as to the law to be applied.”* Public policy 
does not prevent the parties to a contract, which contemplates performance 
in a multitude of territorial jurisdictions and on the high seas, from fixing 
the law of the flag-state as their choice of law.”* In fact, such an arrange- 
ment is more natural and compatible with the policy of the law, so that 
even in the absence of an express provision to that effect, it would probably 
be implied.” , 

Seaman’s Remedies: United States law. Under American law, an injured 
seaman has a remedy before a jury under the Jones Act”® and a remedy 
without a jury on the maritime or admiralty side of the court, on a claim 
for unseaworthiness and maintenance and cure.*’ The actions may be com- 
bined in one suit. The Jones Act is not a workmen’s compensation act. 
While the fellow servant rule and assumption of risk are abolished,** and 
contributory negligence diminishes damages in proportion to the employee's 
negligence,” the plaintiff must prove negligence or there is no recovery.®° 
However, where there is a verdict for the plaintiff before the jury, it is usually 
a substantial recovery.** 

Unseaworthiness is now held to impose liability without fault, and to 
include operating negligence.*” Also the fellow servant doctrine and assump- 
tion of risk are not recognized,** and contributory negligence mitigates 
damages.** Nevertheless, a claim under unseaworthiness is not the equiva- 
lent of workmen’s compensation which is based on a percentage of disa- 
bility, payable in the form of a pension. In an unseaworthiness claim, the 
plaintiff must prove unseaworthiness, and where it is based on negligence, 
he must establish that fact. 

Maintenance and cure is not based upon negligence, nor is it restricted 
to cases where the employment is the cause of the injury or illness. It is not 
a form of compensation, but a duty which arises from the contract of em- 
ployment.** The duty of the shipowner to furnish maintenance and cure 
continues only until the point of maximum cure is reached.** There is some 
doubt when this is_reached.*” In non-service connected illness, it has been 
held that the duty of the shipowner to provide maintenance and cure does 
not extend beyond a-fair time after the voyage in which to effect such im- 
provement in the seaman’s condition as reasonably may be expected to re- 





23 Yntema, “ ‘Autonomy’ in Choice of Law,” 1 Am. J. Comp. L. (1952) 341 at 343. 

24 Lauritzen v. Larsen, supra. 

25 1d. 

26 46 U.S.C. 688. 

27 Pacific S.S. Co. v. Peterson, 278 U.S. 130 (1928). 

28 Federal Employers’ Liability Act, 45 U.S.C. 54, incorporated in the Jones Act. 

1d, USC, 53. 

30 Eliott v. Jones & Laughlin Steel Corp., 166 F. Supp. 731 (W.D. Pa. 1957). 

31 $12,000 in Cain v. Alpha S.S. Corp., 35 F.2d 717 (2d Cir. 1929); $10,349.50 in 
Gerradin v. United Fruit, 60 F.2d 927 (2d Cir., 1932); $24,600 in Bartholomew v. 
Universe Tankships, Inc., 263 F.2d 437 (2d Cir., 1959). 

32 Mahnich v. Southern S.S. Co., 321 U.S. 96 (1944). 

83 Id. 

34 Pitsillos v. The S.S. George, 176 F. Supp. 351 (E.D. Va. 1959). 

35 Calmar S.S. Corporation v. Taylor, 303 U.S. 525 (1938). 

36 Gilmore & Black, Admiralty (1957) 264; Farrell v. U.S. 336 U.S. 511 (1949). 
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sult from nursing, care, and medical treatment.** This is so, because of the 
marine hospital service afforded seamen who are injured or ill, at little or 
no expense.*® But maintenance and cure is not workmen’s compensation. 

Seaman’s Remedies: Spanish Law. In contrast to American law, the 
Spanish law providing for compensation to be paid an injured seaman, is 
a workmen’s compensation act. The employer is liable for accidents that 
occur to his employees except in cases of force majeure (fuerza mayor) ex- 
traneous to the occupation of the employee. Contributory negligence and 
assumption of risk do not relieve the employer from liability.*° 

Under Spanish law, a shipping company must insure the crew against 
maritime accidents.** The insurance may be obtained from a private insur- 
ance company, a mutual fund, or a state fund.** The insurance policy must 
be noted in the certificate of registry of the ship, so that it can be verified 
by the marine authorities.** 

The Regulation of the law of accidents of workers in industry,** which 
applies to members of a crew of a ship** considers four classes of incapacity : 
(1) temporary incapacity; (2) incapacity permanent and partial in nature 
for the usual employment; (3) incapacity, permanent and total for the usual 
employment, and (4) incapacity, permanent and absolute for all work.** 
For incapacity permanent and absolute for all types of work, the indemnity 
provided by the Regulation is a pension of 75% of the salary earned by the 
injured employee; for incapacity permanent and partial for the habitual 
employment, the pension is 35%, and for incapacity permanent and total for 





38 Supra, note 35; Reiersen v. Mississippi Shipping Co. 268 F.2d 613 (5th Cir. 1959). 

89 Supra, note 35. 

40 Decree Oct. 8, 1932, Appendix I, Cédigo del Trabajo, art. 6; Medina y Maranon, 
Leyes Sociales De Espafia, Parte Tercera, p. 105, art. 6, (1951), which reads as follows: 


“6. El patrono es responsable de los accidentes definidos en el art. 1°, occuridos 
a sus operarios, a menos que el accidente sea debido a fuerza mayor extrafia al 
trabajo en que se produzca el accidente. 

“Debera entenderse existente fuerza mayor extrafia cuando sea de tal naturaleza 
que ninguna relacién guarde con el ejercicio de la profesiédn de que se trate. 

“La imprudencia professional o sea la que es consecuencia del ejercicio habitual 
de un trabajo y derivada de la confianza que este inspira, no exime al patrono de 
responsabilidad.” 

Art. 1, id., Medina y Maranon, p. 98, reads: 

“1. A los efectos de la presente ley, se entiende por accidente toda lesién corporal 
que el operario sufra con ocasiédn o por consecuencia del trabajo que ejecute por 
cuenta ajena.” 

'! Cédigo del Trabajo, Libro III, art. 292; Reglamento de la ley de Accidentes del 
Trabajo en la Industria, Jan. 1, 1933, Apendice I, Cédigo del Trabajo, art. 87. 

There is created under the Ministry of Labor an agency known as the Servicio de 
Seguro de Accidentes del Trabajo en el Mar, to reinsure the mutual fund policies against 
(51) of seaman. Decree June 4, 1940, arts. 8 & 9, Medina y Maranon, id. p. 297 

). 

42 Regulation of the Law of Accidents of Industrial Workers, Jan. 31, 1933, arts. 90, 
th Record, vol. 1, p. 63a, Romero v. International Terminal Operating Co., supra 

Yote 1. 

*8 Cédigo del Trabajo, Libra III, art. 300. 

** Supra, notes 41 and 42, Regulation of Jan. 1, 1933. 

45 Td., art. 3(4). 

**d., art. 11. 
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the habitual employment of the worker, the pension is 55% of the salary.’ 
Under Spanish law the injured employee is paid temporary disability com. 
pensation of three fourths of his daily wages from the day of the accident 
until he returns to work. If the incapacity does not cease at the end of a 
year, the compensation is paid on the basis of permanent disability.** In 
addition, an injured seaman is entitled to the equivalent of maintenance and 
cure.*® There was testimony before the trial court in the Romero case by an 
expert in Spanish law, that the remedy under the compensation act is ex- 
clusive, and that the employee cannot sue his employer except to recover 
compensation.°° Where there is negligence, the employee is entitled to an 
additional 50% compensation.** At the hearing before the trial court, the 
experts on Spanish law testified that Romero would receive a pension for 
life of from 35% to 55% of his salary, which was approximately $50 a month 
as a seaman, with additional 50% if the employer was negligent; the ex- 
pense of hospitalization in connection with his leg injury would be paid, 
and he would receive maintenance and cure for one year at the expense of 
his employer, and at the end of the year, his pension would begin.*” 

Compensation Under the Laws of Other European Countries. Denmark 
has a law to compensate injured seamen working on Danish ships. Under 
Danish law, when a seaman is injured or becomes ill on a Danish ship, 
regardless of any lack of fault or negligence on the part of the shipowner, 
the shipowner is required to pay the following benefits:** 

1. Hospitalization and medical expenses; 

2. One month’s wages commonly known as “sick wages”; 

3. Seven days’ additional wages, provided the articles call for 7 days’ notice 
of termination of employment on the part of the seaman and on the part 
of the shipowner; 

4. Maintenance for the time the seaman is not confined to a hospital and 
not fit for duty for a period of twelve weeks after injury. If he is discharged 
abroad and sent home for further treatment, he is entitled to maintenance 
for the remaining time of the twelve weeks, but not exceeding six weeks’ 
care and attendance in Denmark.”* 


47 1d., art. 27(2), (3), (4); Medina y Maranon, Leyes Sociales de Espafia, Parte 
Tercera, p. 158, art. 27 (2), (3), (4) (1951). 

48 Jd., art. 27 (1). 

#9 Art. 397 Labor Code, translated, Record, vol. 1, p. 70a, Romero v. International 
Terminal Operating Co., supra note 1. 

50 Supra, note 42, art. 101; Record, vol. 1, p. 64a, Romero v. International Terminal 
Operating Co., supra note 1. By Decree of May 13, 1938, there was created a Magistra- 
tura de Trabajo to replace the Tribunales Industriales which previously had heard labor 
accident cases with a judge and jury, the latter chosen equally by representatives of 
labor and management. Medina y Maranon, :d., Parte Primera, p. 589, art. 1. 

51 Record, vol. 1, p. 65a, Romero y. International Terminal Operating Co., supra 
note 1. 

52 7d., pp. 77a-78a. 

58 Law Respecting Seamen, May 1, 1923, Secs. 27, 28, 32; Record, pp. 20-21, Lauritzen 
v. Larsen, sepra; Ordinance about Seafarers’ Right to Care and Attendance and Free 
Passage Home with Maintenance, etc., Dec. 23, 1952. 

54 Ordinance about Seafarers’ Right to Care and Attendance and Free Passage Home 
with Maintenance, etc., Dec. 23, 1952. 
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In the event a seaman is not completely cured within twelve weeks after 
the injury, he is also entitled to further maintenance and an allowance for 
disability from the Directorate of Insurance Against the Consequences of 
Accidents. Claims against the shipowner may be made directly. Claims 
against the Directorate may be made either directly or through the Danish 
Consulate.” 

Under Norwegian law, an injured seaman is entitled to the following 
benefits :°° 

1. Hospitalization, medical care without cost to the seaman, board and 
lodging during the period of convalescence until declared fit for duty, and 
support for his family or dependents during the same period when signed 
off a Norwegian ship because of disability. 

2. Maintenance and care for a period not exceeding twelve weeks after 
the employment relationship ceases, if the seaman received care in a foreign 
country and is a Norwegian citizen or resident; in other cases six weeks.” 

3. Repatriation and wages during the period of disability; limited, how- 
ever, to two months’ wages for Norwegian citizens or residents who leave 
the ship in a foreign port, and for officers; one month’s wages for others; 

4. Compensation from the national insurance funds corresponding to the 
percentage of disability caused by an injury which is permanent. This is 
comparable to the workmen’s compensation acts enacted in the various 
states of the United States. In case of death, the widow and minor children 
or other dependents receive compensation in the form of a pension. 

An injured British seaman is entitled to compensation under the Na- 
tional Insurance (Industrial Injuries) Act°* in the form of injury benefits 
up to 26 weeks, and disablement benefits thereafter, based on a percentage 
of disablement. In addition, he may sue his employer in a common law 
action for negligence in the law courts without a jury, but in assessing 
damages, one half of the rights to injury or disability benefits under the 
National Insurance (Industrial Injuries) Act, which have accrued or will 
accrue for the five years beginning at the time when the cause of action 
accrued must be deducted. In the personal injury action, the fellow servant 
doctrine (common employment) is no longer a defense® and contributory 
negligence is no longer a bar, but reduces the damages in proportion to 
the degree of negligence of the plaintiff.°* British seamen are also entitled 
to maintenance and cure and may sue for wages.” 

5° Law Relating to Insurance of Seamen against Accidents, May 20, 1933; Record, 
pp. 20-21, Lauritzen v. Larsen, supra. 

56 Brief for Norwegian Government as Amicus Curiae, pp. 1, 2, Lauritzen v. Larsen, 
supra; Compilation of Norwegian Law, 1814-19556, p. 1051, sec. 28 (Oslo, 1956). 

57 Compilation of Norwegian Law, 1814-1956, p. 1051, sec. 28(Oslo 1956). 

8 1946, 9 & 10 Geo. 6, c. 62, sec. 77 and Schedules; 16 Halsbury’s Statutes (2d ed.) 
880, 895; Id., sec. 7. 

59 The Law Reform (Personal Injuries) Act, 1948, 11 & 12 Geo. 6, c. 41, secs. 1, 2.; 
25 Halsbury’s Statutes (2d ed.) 364, 365, secs. 1, 2. 

60 7d., sec. 1. 

®1 The Law Reform (Contributory Negligence) Act 1945, 8 & 9 Geo. 6, c. 28; 17 
Halsbury’s Statutes (2d ed.) 12, sec. 1. 

®2 The Merchant Shipping Act, 1906, 6 Edw. 7, c. 48, secs. 34, 35: 23 Halsbury’s 
Statutes (2d ed.) 800, secs. 34, 35. The Merchant Shipping Act, 1894, 57 & 58 Vict. c. 
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Conclusion. The Jones Act could not apply to Francisco Romero in his 
case against his employer, Compania Trasatlantica. Nor could his maritime 
claim be brought on the law side under the “saving to suitors” clause. Had 
he accepted the trial court’s offer to transfer his action to the admiralty side, 
it would have had to be dismissed after the Supreme Court decision. While 
the rule has always been recognized that, in a suit in admiralty between 
foreigners, it is ordinarily within the discretion of the district court to re- 
fuse to retain jurisdiction, and that the exercise of its discretion will not be 
disturbed unless abused,® an exercise of discretion on wrong principles, or 
so differently from the view held by the Supreme Court as to be improper, 
will be set aside. 

Under the Romero decision, the admiralty side of the United States Dis. 
trict Court does not have jurisdiction of a general maritime claim for un- 
seaworthiness and maintenance and cure, by a foreign seaman engaged on 
a foreign-owned and foreign-registered ship, where the seaman agrees to 
be bound by the laws of the country of the flag. While the rule before the 
Romero decision was that the acceptance or refusal to accept jurisdiction 
in such cases was subject to the rule of forum non conveniens,®° the lan- 
guage’ of Justice Frankfurter in the Romero case, that “the similarity in 
purpose and function of the Jones Act and the general maritime principles 
of compensation for personal injury, admit of no rational differentiation of 
treatment for choice of law purposes,” and that “the reasoning of Lauritzen 
v. Larsen governs all claims here,”®* would seem to foreclose any claim by 
a foreign seaman finding himself situated as did Romero, from instituting 
suit in United States courts against his employer. However, if as in the 
Romero case, he has a cause of action against other defendants and can 
obtain jurisdiction over them on the ground of diversity of citizenship, then 
he may have such relief against them as he may be entitled to under our 
laws. 

It is the purpose of conflict of laws doctrine to assure that a case will be 
treated in the same way under the appropriate law regardless of the for- 
tuitous circumstances which often determine the forum,® so that had the 
court taken jurisdiction of the claim against Compania Trasatlantica, on 
the admiralty side, it would, consistently with this principle, have had to 
apply Spanish law. But the Spanish law of compensation to injured seamen 
is a workmen’s compensation act, based on a recovery of a certain percentage 
of disability, with the equivalent of maintenance and cure. On several occa- 
sions the Supreme Court has refused to adopt state workmen’s compensa- 
tion acts as part of our admiralty law®* and even has refused to recognize 








60, sec. 164; 23 Halsbury’s Statutes (2d ed.) 487, sec. 164. The Administration of Jus- 
tice Act, 1956, 4 & 5 Eliz. 2, c. 46, secs. 1, 3; 36 Halsbury’s Statutes (2d ed.) 3, 11, 
secs, 1. 5. 

83 Canada Malting Co. v. Paterson Steamships, 285 U. S. 413 (1932). 

64 The Belgenland, 114 U.S. 355 (1885). 

85 Bickel, “The Doctrine of Forum Non Conveniens as Applied in the Federal Courts 
in Matters of Admiralty,” 35 Cornell L.Q. (1949) 12, 23. 

66 Romero v. International Terminal Operating Co., 358 U.S. 354 at 382 (1959). 

87 Lauritzen v. Larsen, 345 U.S. 571 (1953). 

68 Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917); Knickerbocker Ice Co. v. 
Stewart, 253 U.S. 149 (1920). 
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an act of Congress which attempted to save to suitors rights and remedies 
under the workmen’s compensation law of a state.®° 

The necessary conclusion to be drawn from the decision in the Romero 
case is that in the circumstances, United States courts are closed to a foreign 
seaman who seeks to recover compensation for his injuries on board a for- 
eign ship, even though the injuries occur in an American port. This is 
consistent with the international rule that the law of the flag governs the 
internal affairs on board ship, and the rule of the Restatement” that lia- 
bility for tort committed on board a vessel while the vessel is in territorial 
waters of a state is determined, if it affects only the internal economy or 
discipline of the vessel, by the law of the state whose flag the vessel flies. 

This rule must likewise apply to maritime actions brought in the state 
courts,’ since the federal courts under our Constitution must determine 
what is the substantive maritime law,” and a plaintiff's rights in a maritime 
suit in a state court under the “saving to suitors” clause are to be determined 
by the rules of the federal maritime law and not by state law.” 

Only where a foreign seaman can bring his suit under the Seamen’s 
Wages Act™* does he have access to our courts in an action against his em- 
ployer. In such a suit, if he joins an action for personal injuries based on 
negligence or unseaworthiness, then the question posed will be whether 
the personal injury claim should be separated and jurisdiction declined or 
whether it should be retained. In Guatilis v. Darnie,” decided after the 
Romero case, jurisdiction of the personal injury claim was declined and 
the wage claim retained. In Katelouzos v. The SS. Othem," also decided 
after Romero, the jurisdiction of the personal injury claim, as well as the 
wage claim was retained, the court holding that the case had progressed 
too far to justify declining jurisdiction. 

The Katelouzos case involved Swedish law. How our courts are to de- 
termine and apply that law effectively is not made clear from the decision. 
The application of American law to the personal injury claim would have 
been inconsistent with the decision in Romero. Perhaps a dismissal of the 
personal injury claim and a retention of the wage claim would have been 
more in keeping with the majority opinion in the Romero case. 

The better view would seem to be that foreign seamen should have the 
benefit of their own laws, even though the recovery under other laws might 
be greater. While Romero could have recovered more before a jury under 
the Jones Act, or on the admiralty side without a jury, still he had to prove 
negligence or unseaworthiness, and if he failed, he could not recover. If 
Romero, after having been unable to prove his case before a jury or the 
court, then proceeded to recover his compensation under Spanish law, he 





6° Knickerbocker Ice Co. v. Stewart, supra. 

7 Restatement of Conflict of Laws, Sec. 405. 

"1 See Sonnesen v. Panama Transport Co., 298 N.Y. 262, 82 N.E.2d 569 (1948). 

72 Gilmore & Black, Admiralty 45, Sec. 1-18 (1957). : 

*8]Td., Chelentis v. Luckenbach $.S. Co., 247 U.S. 372 (1918). But cf. Wilburn Boat 
Co. v. Fireman’s Fund Ins. Co., 348 U.S. 310 (1955). 
7446 U.S.C. 596, 597. 
5171 F. Supp. 751 (D. Md. 1959). 
"8176 F. Supp. 954 (E.D. Va. 1959). 
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would have had the right to two suits on the same cause of action. On the 
other hand, had he obtained a verdict, his employer would have had to pay 
twice, once for the amount of the verdict and once for the insurance he was 
required to carry to compensate injured seamen. 

In the interest of sound principles of comparative as well as international 
law, it can be said that the case of Romero v. International Terminal Operat. 
ing Co.,"" was properly decided, and under it, the law of the flag must 
govern. 


C. ZACHARY SELTZER * 


* Member of the New Jersey Bar. 
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ust CONFLICTS DRAFTS ADOPTED BY THE 49TH CONFERENCE 

OF THE INTERNATIONAL LAW ASSOCIATION, 
HAMBURG, 1960 


The work accomplished at the Hamburg, 1960, Conference of the Inter- 
national Law Association, includes two drafts of major importance in the 
field of conflict of laws and jurisdictions: a Model Act Respecting the 
Recognition of Foreign (Money) Judgments and a Draft Convention on 
the Recognition of Orders on the Custody of Infants. Their texts are repro- 
duced below. Both drafts were adopted without a dissenting vote. Mem- 
bers of the Association from Eastern nations abstained from voting. 

I. The preparation of the Hamburg Model Act on Recognition of For- 
eign (Money) Judgments goes back to a suggestion made from the American 
side to the Executive Council in October, 1956. General principles for a 
model act were adopted by the New York, 1958, Conference of the Asso- 
ciation. The New York Conference also resolved that recognition and en- 
forcement of foreign judgments ought not to depend upon reciprocity. 

The Hamburg Model Act was prepared by a Committee of the Associa- 
tion on which more than a score of nations were represented, with the 
oficers, Horace E. Read (Canada), chairman, Kurt H. Nadelmann (U‘S.A.), 
vice-chairman, Jean G. Castel (Canada), rapporteur, as draftsmen. The Com- 
mittee draft was revised in a few points in the light of suggestions made at 
the Hamburg Conference. 

The Model Act becomes available at a moment when major efforts are 
made at a number of places to improve conditions for the extraterritorial 
recognition of judgments properly obtained. Among these efforts are: 
work by the (U.S.) National Conference of Commissioners on Uniform 
State Laws on a Uniform Foreign Money-Judgments Recognition Act for 
submission to the States of the Union; negotiation by the United Kingdom 
and other nations of new bilateral treaties; discussion among the nations of 
the European Common Market of improvements under the mandate given 
them by article 220 of the Rome Convention; work to be undertaken by 
the Hague Conference on Private International Law at the request of the 
Council of Europe; and the suggestion made at Hamburg by the Interna- 
tional Law Association. 

The form of a Model Act was chosen to leave it to national draftsmen 
to follow their own preferences as to language and form. What is most needed 
in the field of recognition of foreign judgments is correction of faulty or 
dated provisions in municipal law and also in treaties. 

II. The preparation of the Hamburg Draft Convention on Recognition 
{ of Orders on the Custody of Infants goes back to the submission by Dr. K. 
; Lipstein (United Kingdom) at the Dubrovnik, 1956, Conference of the 
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Association of a draft convention on the subject, restricted to the question 
of “jurisdiction.” A draft was prepared for the Hamburg Conference by 
a Committee headed by William Latey (United Kingdom), with Dr. Lip. 
stein as rapporteur. Slight changes were made in the draft by the Con. 
ference. 

The Hamburg resolution on the Draft Convention expresses the hope 
that States will follow the principles embodied in the Draft Convention 
by multilateral conventions, bilateral treaties, or national legislation. The 
Draft Convention will be sent to the Economic and Social Council of the 
United Nations and to the Hague Conference on Private International Law, 
The latter is to take up at its October, 1960, session the question of revi- 





sion of the Hague Convention of 1902 on Guardianship. 


KURT H. NADELMANN 


HAMBURG MODEL ACT RESPECTING THE RECOGNITION OF 
FOREIGN (MONEY) JUDGMENTS 


Article 1 


This Act may be cited as The For- 
eign (Money) Judgments Act. 


Article 2 


This Act applies to the recognition 
of judgments in civil and commercial 
matters. 


Article 3 
In this Act: 


(a) “foreign judgment” means a 
final judgment, decree or order or part 
thereof, made by a court of a foreign 
state whereby a definite sum of money 
is made payable, but does not include 
a sum made payable in respect of a 
tax or penalty; 

(b) “final judgment” means one that 
is capable of being enforced in the state 
of the original court although there 
may still be open an appeal or other 
method of attack in that state; 

(c) “original court” means the court 
by which the foreign judgment was 
given; 

(d) “forum” means the court in 
which it is sought to enforce the for- 
eign judgment; 

(e) “judgment debtor” means the 
party against whom the foreign judg- 
ment was given. 





Article 4 


A foreign judgment is recognised by 
the forum as conclusive and is enforce- 
able between the parties and may be 
relied upon as a defence or counter- 
claim except where: 


(a) the original court lacked juris- 
diction under Section 5; or 

(b) the foreign judgment was given 
by default and the forum is satisfied 
that the judgment debtor, being the 
defendant, did not have notice of the 
proceedings in the original court in 
sufficient time to enable him to defend 
and did not appear; or 

(c) the original court denied natural 
justice, that is the foreign judgment 
was not rendered by an impartial tri- 
bunal or under a procedural system 
compatible with the requirements of 
due process of law; or 

(d) the foreign judgment is based 
upon a cause of action which is con- 
trary to the strong public policy (ordre 
public international) of the forum; or 

(e) the foreign judgment is based 
upon a cause of action which has 
formed the subject of another judg- 
ment between the same parties recog- 
nized as res judicata under the law of 
the forum; or 
(f) the foreign judgment has been 
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found by the forum to have been ob- 
tained by fraud. 


Article 5 
(1) For the purposes of this Act the 


original court has jurisdiction when: 


(a) the judgment debtor has volun- 
tarily appeared in the proceedings for 
the purpose of contesting the merits 
and not solely for the purpose of 


(i) contesting the jurisdiction of the 
original court, or 

(ii) protecting his property from 
seizure or obtaining the release of 
seized property, or 

(iii) protecting his property on the 
ground that in the future it may be 
placed in jeopardy of seizure on the 
strength of the judgment; or 


(b) the judgment debtor has sub- 
mitted to the jurisdiction of the orig- 
inal court by an express agreement; or 

(c) the judgment debtor at the time 
of the institution of the proceeding 
ordinarily resides in the state of the 
original court; or 

(d) the judgment debtor instituted 
the proceeding as plaintiff or counter- 
claimed in the state of the original 
court; or 

(e) the judgment debtor, being a 
corporate body,- was incorporated or 
has its seat (stége) in the state of the 
original court, or at the time of the 
institution of the proceeding there had 
its place of central administration or 
principal place of business there; or 

(f) the judgment debtor, at the time 
of the institution of the proceeding, 
has either a commercial establishment 
or a branch office in the state of the 
original court and the proceeding is 
based upon a cause of action arising 
out of the business carried on there; or 

(g) in an action based on contract 
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the parties to the contract ordinarily 
reside in different states and all, or 
substantially all, of the performance 
by the judgment debtor was to take 
place in the state of the original court; 
or 

(h) in an action in tort (délit or 
quasi-délit) either the place where the 
defendant did the act which caused the 
injury, or the place where the last 
event necessary to make the defendant 
liable for the alleged tort (délit or 
quasi-délit) occurred, is in the state of 
the original court, 

(2) Notwithstanding anything in 
subsection (1), the original court has 
no jurisdiction: 

(a) in the cases stated in clauses (c), 
(e), (f) and (g) if the bringing of 
proceedings in the original court was 
contrary to an express agreement be- 
tween the parties under which the dis- 
pute in question was to be settled 
otherwise than by a proceeding in that 
court; 

(b) if by the law of the forum ex- 
clusive jurisdiction over the subject 
matter of the action is assigned to 
another court. 


Article 6 


The bases for jurisdiction recognised 
in Section 5 are not exclusive and the 
forum may accept additional bases. 


Article 7 


The forum shall, on terms that it 
thinks just, adjourn the hearing con- 
cerning the recognition of a foreign 
judgment when an appeal or other 
method of attack has been taken in 
the state of the original court, and 
may adjourn the hearing to allow the 
judgment debtor a reasonable oppor- 
tunity for taking such action. 


HAMBURG DRAFT CONVENTION ON THE RECOGNITION OF 
ORDERS ON THE CUSTODY OF INFANTS 


Article 1. Primary Jurisdiction 


The courts of the country in which 
the infant is ordinarily resident at the 





time of the commencement of the pro- 
ceedings shall have jurisdiction to make 
an order for the custody of the infant. 








Article 2. Subsidiary Jurisdiction 


If no order of the courts of the 
country which has jurisdiction in vir- 
tue of Article 1 is in existence, the 
courts of the country 


(i) of which the infant is a national 

(ii) where proceedings for divorce, 
nullity, judicial separation or other pro- 
ceedings affecting the infant are pend- 
ing between the parents, provided that 
any such jurisdiction is recognized ac- 
cording to the law of the country where 
the order is to be recognized or en- 
forced 


shall have jurisdiction to make an 
order for the custody of the infant. 


Article 3. Concurrent Jurisdiction 


If separate proceedings for custody 
are brought at the same time in the 
courts of two or more countries which 
have jurisdiction 

(i) in virtue of Articles 1 and 2 
respectively, the proceedings in any 
court exercising jurisdiction in accord- 
ance with Article 2 shall, on applica- 
tion to that court, be stayed pending 
the determination by the competent 
court in accordance with Article 1, 

(ii) in virtue of Article 2(i) and (ii) 
respectively, the proceedings in the 
court exercising jurisdiction in accord- 
ance with Article 2(i) shall, on appli- 
cation to that court, be stayed pending 
the determination by the competent 
court in accordance with Article 2(ii). 


Article 4. Recognition and Enforcement 


An order made in the exercise of 
the jurisdiction under Article 1 or un- 
der Article 2 shall be recognised and 
enforced in the same manner and in 
the same conditions in the countries 
which are parties to the Convention 
as if the order had been made by the 
courts of these countries. 


Article 5. Jurisdiction to Rescind, 
Discharge or Vary 


Notwithstanding the effect of Article 
4, a court of any country where sub- 
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sequent proceedings are begun in ac. 
cordance with Article 1 of this Con. 
vention may rescind, discharge or vary 
any previous order made by any court 
in any other country in the exercise of 
jurisdiction under Articles 1 or 2, hay- 
ing regard to new facts which have 
occurred or new evidence which has 
become available since the previous 
order was made or if the previous 
order cannot be recognized or enforced 
on grounds of public policy (ordre 
public). 

Provided that if the infant has been 
removed in pursuance of an attempt 
to seek a change of custody in disobe- 
dience to an order under Articles 1 or 
2, no such rescission, discharge or vari- 
ation under this article shall be 
missible. 


Der- 


— 


Article 6. Jurisdiction in Urgent Cases 


(i) Notwithstanding the provision of 
Articles 1 and 5, the courts of the coun- 
try in which the infant is present at 
the time when the proceedings are be- 
gun shall have jurisdiction to make a 
provisional (interim) order for the cus- 
tody of the infant, if an urgent need 
exists for making such an order. 

(ii) The provisions of Article 4 shall 
not apply to orders made under para- 


graph (i) of this Article. 


Article 7. Access 


Jurisdiction to make a custody order 
under Articles 1 and 2 shall include 
the power to make an order allowing 
any party whom the court making the 
order regards as proper party access to 
the infant on such terms as the court 


thinks fit. 


Article 8. Variation of Access Order 


Notwithstanding any order of access 
made under Article 6, a court of any 
country in which the infant is ordi- 
narily resident may, if it thinks fit, 
vary or rescind any order made under 
Article 7. 
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Article 9. Choice of Law 


In proceedings concerning the cus- 
tody of an infant under this Conven- 
tion, the law of the country shall apply 
where the proceedings are brought. 


Article 10. Definitions 


In this Convention 


“Courts” means the authorities 
which, according to the law of the 


country in which they operate, are 
competent to make custody orders. 

“Custody” means the legal right to 
determine the upbringing of the infant 
and includes the care and control of 
the infant. 

“Infant” means any person who, by 
the law of the country of the court 
dealing with the application, is subject 
to custody. 

“Law of the country” means the do- 
mestic law and the rules of Private 
International Law of a country. 
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Recent PusLicaTIONs IN THE FrieELp oF Literary, ARTISTIC, AND 
INDUSTRIAL PROPERTY 


I, LITERARY AND ARTISTIC PROPERTY—COPYRIGHT 


Since our last review of significant publications in this area of law (7 
Am. J. Comp. L. (1958) 289, there has been published a vast amount of in- 
teresting and valuable material, particularly in the copyright field, in many 
languages. It becomes more and more apparent that the ratification of the 
Universal Copyright Convention by thirty-four countries has brought to 
the fore not only much needed revision of thé domestic copyright laws of 
the various member countries (including, particularly, the United States) 
but has also served to invite more intensified and scholarly examination of 
certain basic concepts of literary and artistic property. Within the limited 
space available, it would not be feasible to attempt to review in detail the 
many valuable contributions made to the study of comparative law by works 
hereinafter referred to; it must once more suffice for our purposes to call 
the reader’s attention to publications of major interest. Once again, too, 
the reader may be referred for additional references, comments, case digests, 
articles, and legislation to the current reports of the bi-monthly publication, 
The Bulletin, published by The Copyright Society of the U.S.A. at New 
York University Law Center, New York City. 


(a) Publications in English 


World Copyright (The Protection of Intellectual and Industrial Property 
Throughout the World), Leyden: A. W. Sijthoff, 1953-1960. 4 Volumes 
and Index. Edited by H. L. Pinner. With the publication of the final vol- 
ume in this series, the Index, the usefulness of the entire work has been greatly 
increased. The Index has been carefully prepared and includes reference 
lists to the prevailing laws in all countries and a case index covering the 
entire work. The index in foreign languages conforms to the legal termi- 
nology familiar in the respective countries. Reference is made to supple. 
mentary volumes yet to be published which will include systematic exposi- 
tions of new laws enacted after December 31, 1959. It is understood that a 
project for a similar encyclopedia in the field of unfair competition is pres- 
ently under consideration by the editors. 

Arpad Bogsch. Universal Copyright Convention. An Analysis and Com- 
mentary. New York: R. R. Bowker Co. in co-operation with The Copy- 


right Society of the U.S.A., 1958. Pp. 279. This is the first comprehensive | 
commentary in English on the Universal Copyright Convention. The author | 


acted as Secretary of the UNESCO Geneva Conference in 1952 and has 
been associated with the Copyright Division of UNESCO (1948-1954) and 
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with the United States Copyright Office since 1954. His intimate knowledge 
of the preparatory studies, problems, and ultimate compromises reached 
before the representatives of thirty-six countries finally attached their sig- 
natures to the Geneva Convention is amply reflected in this work, which 
analyzes the Convention article by article. 

Mention should also be made of the Annual Supplements which are in- 
tended to keep up-to-date Copyright Laws and Treaties of the World. 
Paris: United Nations Educational, Scientific and Cultural Organization; 
Washington: The Bureau of National Affairs, Inc., 1956 (first reviewed 
here in 5 Am. J. Comp. L. (1957) 662). Thus far, the years 1957 and 1958 
have been added to this loose-leaf work which is a most convenient com- 
pilation of the copyright laws and regulations of more than 80 countries. 

Barnett Hollander. The International Law of Art for Lawyers, Collectors 
and Artists. London: Bowes & Bowes, 1959. Pp. 249. Appendices I-XXI, 
Pp. 115. According to the publisher, this is “the first serious essay and com- 
prehensive treatise” on the international law of art. Let it be said that the 
book contains much interesting material with regard to a number of sensa- 
tional cases dealing with the sale of celebrated paintings at auction, as well 
as through art dealers of world renown, such as Duveen, Knoedler, Wilden- 
stein, and others. There is probably no other book which has gathered so 
much information about the sale of works of art, including descriptions of 
the numerous pitfalls, the use of expert testimony, the looting of art during 
and after the second World War, and the competitive practices prevailing 
among art dealers here and abroad. Numerous excerpts from court proceed- 
ings, particularly in England, in some of which the author participated, 
are printed in the rather extensive appendices to the work. Much of the 
book will be interesting reading material not only for laymen but for 
lawyers interested in art collecting, although, as literary work, the book 
may not be ranked with Mrs. Saarinen’s “The Proud Possessors.” Mr. Hol- 
lander’s book is: somewhat deficient with regard to the many international 
legal problems which confront creators of artistic works from the point of 
view of copyright protection. Two brief chapters deal with some aspects of 
copyright in a perfunctory way, but no attempt is made to analyse the effect 
of the Universal Copyright Convention in the field of art, nor to discuss 
such concepts as droit de suite or the basic problem of what constitutes 
“publication” of a work of art. Mr. Hollander’s work is recommended, 
therefore, not as a legal text but as absorbing reading on collateral prob- 
lems in the field of international art. 

Alois Bohmer. Copyright in the U.S.S.R. and other European Countries 
or Territories under Communist Government. A Selective Bibliography 
with Digest and Preface. South Hackensack, N. J.: Fred B. Rothman & Co., 
1960. Pp. 61. In 1959, the first country behind the Iron Curtain joined the 
Universal Copyright Convention. This was Czechoslovakia, which deposited 
its ratification of the Convention on October 6, 1959, effective January 6, 
1960. (See Peterka, “Czechoslovakian Copyright Law, A Survey,” 7 
Bull.Cr.Soc. 127, Febr. 1960.) The efforts of Professor Harold J. Berman of 
Harvard Law School to collect royalties owed to the Estate of Sir Arthur 
Conan Doyle in the Soviet Union (for his brief before the R.S.F.S.R. see 
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“Rights of Foreign Authors under Soviet Law,” 7 Bull.Cr.Soc. 67, Dec. 
1959) and the attempt made by Governor Adlai Stevenson to negotiate , 
royalty agreement between the U.S.S.R. and the Authors League of Amer. 
ica (see “Governor Stevenson’s Mission to Secure Payment to American 
Authors and Playwrights for Use of Their Works in the Soviet Union,” by 
Joseph S. Iseman, 7 Bull-Cr.Soc. 155, April 1960) have served to focus at. 
tention in English-speaking countries on the copyright laws of the 
US.S.R., Bulgaria, Czechoslovakia, East Germany, Hungary, Poland, Ru. 
mania, and Yugoslavia. Mr. Bohmer, a staff member of the United States 
Copyright Office, has contributed a valuable bibliography on the subject, 
which he has prefaced with a note on the background, trends, and character. 
istics of the principles of copyright of the “People’s Republics.” 

Harriet F. Pilpel and Morton David Goldberg. A Copyright Guide. New 
York: R. R. Bowker Co. in co-operation with The Copyright Society of 
the U.S.A. 1960. Pp. 35. Appendices A-B, Bibliography and index. Com. 
pressed in question-and-answer form in nine brief chapters are ready answers 
to some of the technical intricacies of the U.S. copyright system which 
should make this little handbook a useful tool not only for U.S. lawyers 
but also for foreign students and lawyers desiring to acquaint themselves 
with the unique structure of the present U.S. Copyright Act of 1909. The 
book includes a chapter on international copyright protection including 
complete listing of the member countries of the Universal Copyright and 
Berne Conventions. 

New Zealand: Report of the Copyright Committee. Wellington, N.Z: 
R. E. Owen, Govt. Printer, 1959. Pp. 181. (H. 46.) This is a particular) 
interesting study from the point-of-view of a predominantly “user” coun. 
try. The report adopts to a large extent the views expressed by the Canadian 
Royal Commission’s Report (1957), (reviewed here 7 Am. J. Comp. L. 
(1958) 293), including the recommendation of a fixed term of copyright oi 
fifty-six years from the date of publication or until the author’s death, 
whichever is longer. Sound recordings and cinematographic films are pro- 
posed to be protected for forty years from date of publication. 

A. D. Russell-Clarke. Copyright in Industrial Designs. (Third edition.) 
London: Sweet & Maxwell, 1960. Pp. 142. Appendices 1-4, Index. This is the 
first authoritative British treatise on the world-right problem of copyright in 
industrial design. The previous edition of this book was published in 1951, 
i.e., several years before the present British Copyright Act of 1956. The new 
edition includes the Registered Designs Act of 1949, as well as the amended 
Design Rules of 1955. Since the subject of design protection is again under 
consideration before a departmental committee of the Board of Trade espe- 
cially appointed for this purpose, it may well be expected that a fourth edition 
of this work will become necessary in the not too distant future. 


(b) Publications in French 


Pierre Recht. Le Droit d’Auteur sur les Exécutions Publiques des 
Oeuvres Musicales. Bruxelles: Maison Ferdinand Larcier, $.A., 1960. Pp. 53%. 
Chronological table of cases. The third edition of this leading Belgian 
treatise on musical copyright law has just become available. As in previous 
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revisions, the author, who has acted as spokesman and delegate for his 
country in recent international gatherings, first offers a critical analysis of 
Belgian jurisprudence with regard to such questions as the moral right, the 
performing right, protection of phonograph records, and other current prob- 
lems, and then, in the second part of the work, presents in chronological 
order all court decisions rendered in the field of music, this table now ex- 
tending from 1889 through 1959. Mr. Recht’s work is the third major treatise 
on Belgian musical copyright law. Two previous works were Wauwermans, 
Les exécutions musicales illicites, 1897-1901, and Walckiers, Le droit des 
auteurs sur les executions publiques des oeuvres musicales, 1934. 

K. Stoyanovitch. Le Droit d’ Auteur dans les Rapports entre la France et 
les pays Soctalistes. Paris: Librairie Générale de Droit et de Jurisprudence, 
R. Pichon et R. Durand-Auzias, 1959, Pp. 235. Appendices, Bibliography. 
This is undoubtedly one of the most interesting and unusual publications in 
the copyright field in recent years. The author has undertaken to examine 
the copyright relationship between France and the different Iron Curtain 
countries, some of which still belong to the Berne Convention. It is interest- 
ing to learn, therefore, that as between France on the one hand and Bul- 
garia, Hungary, Poland, Roumania, and Czechoslovakia on the other, the 
Rome revision of the Berne Convention is still in effect. Indeed, Yugoslavia 
has ratified the Brussels Convention of 1951. It appears that only with regard 
to the Soviet Union and Albania no copyright relations whatever exist at the 
present time. The book includes a preface by Professor Henri Desbois, the 
well-known copyright expert and member of the Faculty of Law at the Uni- 
versity of Paris. 


(c) Publications in Italian 


Societa Italiana degli Autori ed Editori (S.L.A.E.). La durata del diritto 
di autore nel quadre dell'integrazione Europea. Rome, 1959. Pp. 63. In 
French and Italian. This interesting work, published in two languages, 
offers an up-to-date review of the copyright term in the various European 
countries in the light of the efforts of the Council of Europe and the Berne 
Bureau to arrive at a uniform term of copyright based on the life of the 
author and eighty years after his death (this being presently the most ex- 
tended term of copyright outside those countries in which copyright pro- 
tection is perpetual). 


(d) Publications in German 


As in the past, German language publications in the copyright field have 
been particularly numerous and many of these are of very considerable in- 
terest from the viewpoint of comparative law. 


1. West Germany 


Eugen Ulmer. Urheber- und Verlagsrecht. Berlin, Gottingen, Heidelberg: 
Springer-Verlag, 1960. Pp. 446, with laws and statutes, pp. 3, and index. 2d 
ed. There has just become available the second edition of this most authori- 
tative German treatise on copyright law. The first edition was published 
in 1951 and much has happened both in the field of proposed legislation and 
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adjudication since that time. For that reason, entire parts of the work, such 
as the chapters dealing with motion pictures, rights of performing right 
societies, the problem of “neighboring rights,” the right of personality, and 
others have in effect been rewritten. A welcome addition to the book is the 
chapter on protection of ornamental design and a special section dealing 
with the Universal Convention and the many problems which have resulted 
from its ratification by the West German Government in September 1955, 
Of great value and interest, also, are the author’s dispassionate observations 
on the proposed new German copyright law (1954) which has created much 
controversy and has already resulted in the submission of a substantial re. 
vision of the original proposals (Entwiirfe des Bundesministeriums zu 
Urheberrechtsreform, Kéln, Verlag Bundesanzeiger (1959) pp. 277). The 
views of the author, who has not only been spokesman for his country at 
all recent international meetings but is also the Director of the Institute of 
International Patent, Copyright and Trademark Law of the University of 
Munich and editor of Auslands- und Internationaler Teil, Gewerblicher 
Rechtsschutz und Urheberrecht, as presented in the new edition of his 
treatise, undoubtedly reflect the most objective and scholarly analysis of 
German copyright law to date. 

Ludwig Gieseke. Die Geschichtliche Entwicklung des Deutschen Urhe. 
berrechts. Gottingen: Verlag Otto Schwartz & Co., 1957. Pp. 156. Gottinger 
Rechtswissenschaftliche Studien, Volume 22. While Dr. Gieseke’s work 
appears to be a doctoral dissertation primarily reviewing the history of 
German copyright law, it includes a valuable review of historical develop. 
ment of European copyright generally. We know of no recent publication 
which so thoroughly traces the history of European copyright back to the 
Middle Ages and thereby furnishes important clues to a better understand. 
ing of Continental copyright doctrine. 

Another recent German doctoral thesis of unusual significance, which has 
not yet become available in printed form but has been comprehensively re- 
viewed (E.B.U. Review, March 1960, p. 35) is Werner Reinhardt’s Die 
materielle Sicherung des Urhebers als rechtspolitiches Problem (Substan- 
tive Security of Authors as a Legal Policy Problem) 1958. One of the most 
interesting aspects of this thesis is the author’s scholarly discussion of the 
possibility of an author’s so-called “lending right,” i.e. the right to partici- 
pate in some form in the moneys collected by lending libraries and similar 
institutions. The author’s observations in this respect are timely in the light 
of certain recent proposals to seek legal recognition of the so-called “lend- 
ing right.” See, for instance, Hubmann, “Die Ausleihbefugnis des Urhebers,’ 
24 Archiv fiir Urheber-, Film-, Funk- und Theaterrecht 297-329 (1957), a 
discussion of the rights of authors with respect to the lending of copy- 
righted materials by circulating libraries and other book-lending institu- 
tions under existing law. 

The Internationale Gesellschaft fiir Urheberrecht E.V. has published ten 
additional studies, bringing this series to a total number of seventeen volumes 
ranging in size from about 50 to 125 pages. (Berlin and Frankfurt: Verlag 
Franz Vahlen GmbH.) The majority of these studies deal with various 
aspects of the problem of “neighboring rights,” including particularly the 
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ich controversial questions of the legal foundation on which protection of the 
ght works of performing artists, the manufacture of phonograph records, and 
ind the transmission of broadcasts may be based. 

the More specifically, the protection of performing artists is discussed in Vol- 
ing ume 9 by Professor Heinrich Hubmann and Horst Neumann-Duesberg, 
ted and again, with a somewhat different approach and conclusion in Vol- 
55, ume 10, by Professor Hans Carl Nipperdey. 

ons Volume 11, too, includes four essays on the rights of the performing 
ich artists and other interpreters of music. In this volume, Dr. Hans Liermann 
re. discusses existing copyright protection for performing artists under the 
zur German Copyright Act; Dr. Siiss examines the problem of phonograph 
“he records and broadcasts, while Herbert Wawretzko, a practising attorney of 
at Berlin, reviews the position of the performing artist from the point-of-view 
of of labor law. 

of Particularly interesting is the separate study by Dr. Ernst D. Hirsch 
her Ballin, in Volume 12, on the possibility of a quasi copyright for manufac- 
his turers of records. The author rather emphatically reaches the conclusion 
of that phonograph records, as such, should not form the basis of copyright or 


what he refers to as “pseudo copyright” under the guise of a neighboring 
he. rights theory. 


ger Probably the most noteworthy essay on the neighboring rights problem 
tk is Professor Alois Troller’s Jurisprudenz auf dem Holzwege (roughly 
ot translated, “Law Lost in the Woods”), which comprises Volume 13 of the 
Op. series. Professor Troller traces the neighboring rights doctrine back to its 
on early beginnings and seeks to demonstrate that our entire approach to the 
he problem of neighboring rights should be radically revised. It is his sugges- 
id- tion that the legal basis for the rights of performing artists should be found 
in contract law, rather than in copyright law, and that the unauthorized 
1as copying of records or broadcasts should fall solely within the realm of un- 
re- fair competition. (For a more thorough discussion of Professor Troller’s 
ie approach, as well as on the entire series, see Dr. Wilhelm Peter’s “Leistungs- 
an- schutz, ein Holzweg?” 8 Osterreicherische Blatter 101, Nov.-Dec. 1959.) It 
ost appears that, for the time being at least, Dr. Troller’s work in Volume 13 
the is the last of the series specifically dealing with neighboring rights problems. 
cl On the general subject, however, a recent study by Professor Carl Haen- 
lar sel, entitled Auffiihrung—V ortrag—Rundfunkweitergabe (Performance— 
ht Lecture—Broadcast), Munich and Berlin: Verlag C. H. Beck, 1959, pp. 91, 
id- should be mentioned. In this work, the author analyzes these legal con- 
s," cepts as well as such terms as “grand rights” and “small rights” in musical 
a works, 
Dy- Volume 14 of the Internationale Gesellschaft fiir Urheberrecht series in- 
tu- cludes an introduction by Dr. Erich Schulze and a collection of six essays 


on various aspects of copyright infringement and plagiarism by Dr. Walter 
en Petzl, Giinther Schwenn, Wolf Neumeister, Erik Becker, Ludwig Schneider 


1€s and Dr. Herman Riedel. Among these is an article on the problem of 
ag parody and burlesque which has been so much discussed in recent years 
Jus in the United States since the Supreme Court’s decision in the “Gaslight” 
he case, Jack Benny and Columbia Broadcasting Company v. Loew’s, Inc., 
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356 US. 43 (1958). Mr. Schneider’s contribution discusses plagiarism in in. 
ternational law, including the treatment of this aspect of copyright under 
Canon law. 

The most recent volume in the series, No. 17, is perhaps the most valuable 
of all from the viewpoint of comparative law. Professor Troller, in “Ein. 
griffe des Staates in die Verwaltung und Verwertung von urheberrecht 
lichen Befugnissen,” undertakes a comparative review, covering practically 
all major countries of the world, of the relationship between performing 
right societies and government. The only other similar study of these prob. 
lems was undertaken several years ago, by Ulmer-Bussmann-Weber, Da; 
Recht der Verwertungsgesellschaften. Weinheim: Verlag Chemie, 1955. 

Dr. Erich Schulze, the General Director of cema, the German Perform. 
ing Right Society, who has already made so many contributions to copy- 
right doctrine in the past, is the author of Study No. 15, entitled “Ewropara 
und Urheberrecht” (The Council of Europe and Copyright) in which the 
possible participation of the Council in the -development of international 
copyright is discussed. Attached to the study are the texts of the charter of 
the Council as well as its international agreement on the exchange of tele. 
vision programs and the proposed treaty concerning other aspects of tele. 
vision. While mentioning this work by Dr. Schulze, it may not be amiss 
to draw attention to his recently published book entitled “Kzlturabgabe 
und Kulturfonds” (Cultural Contribution and Cultural Funds). Berlin and 
Frankfurt: Verlag Franz Vahlen, 1959, pp. 150. Here we find the only exis- 
ing comparative study of the much discussed problem to what extent a 
cultural fund should be developed for the benefit of authors after expira 
tion of copyright. The author makes an interesting plea in favor of the in 
troduction of this type of fund. Dr. Schulze’s work offers not only a rather 
fascinating and pictorially illustrated approach, but reviews the applicable 
statutory provisions all over the world, particularly those of Belgium and 
France, which recognize such national fund at the present time. 

Finally, mention should certainly be made of Volume 8 of the series o! 
the Internationale Gesellschaft fiir Urheberrecht, which presents (ia 
French, German, English, Spanish, Italian, and Portuguese) the “Copyright 
Charter” adopted at the 19th Congress of ctsac (Confédération Interna- 
tionale des Sociétés d’Auteurs et Compositeurs) in Hamburg (1956). 

Moreover, the series of essays here briefly reviewed is not the only series 
of copyright studies currently published in West Germany. The editors of 
uFita (Archiv fiir Urheber-, Film, Funk- und Theaterrecht) also have con- 
tinued their series of monographs. Especially noteworthy among these is: 

Wenzel Goldbaum. Lateinamerikas urheberrechtliche Gesetzgebung. 
Baden-Baden: Verlag fiir angewandte Wissenschaften, 1959, No. 2. This 
monograph offers the first thorough comparative study of the copyright 
laws of the various Latin-American Republics, of which too little is known 
both in the United States and in Europe. Particularly useful is the informs 
tion offered by the author with regard to the treatment of foreign author 
under the various Latin-American domestic laws and applicable conver 
tions. (It may be mentioned here that Dr. Goldbaum, who died 2% Lima. 
Peru, on May 15, 1960, had also published recently a monograph entitled 
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Verfall und Auflésung der sogenannten Berner Union und Ubereinkunft 
zum Schutz von Werken der Literatur und Kunst (which may be translated 
“Disintegration and Collapse of the so-called Berne Convention”). Berlin and 
Frankfurt: Verlag Franz Vahlen GmbH, 1959. Pp. 94. This work is, as the 
title indicates, one of the late author’s frequent passionate attacks on the 
Universal Copyright Convention and its alleged “devastating” effect on the 
future of the Berne Convention. (For a comprehensive adverse review of this 
book, see Hubmann, Awsl. crur Febr. 1960, p. 77.) 

Among other recent volumes published by vurira in its series, we once 
again find Professor Alois Troller contributing an interesting essay on the 
nature of the author’s personal right and the moral right doctrine, Bedenken 
zum Urheberpersénlichkeitsrecht. Baden-Baden: Verlag fiir angewandte 
Wissenschaften, 1959. Pp. 52. It is Professor Troller’s conclusion that the 
personal right theory does not fit into a system of copyright and copyright 
should not be considered an inalienable personal right of the author, contrary 
to the prevailing philosophy in France, Italy, and other countries. 

Volume 10 of the urita series also offers an important study in com- 
parative law. This is Paolo Greco’s Die Filmwerke, thre Struktur und thre 
Stellung im Urheberrecht, 1958. Pp. 70. Mr. Greco discusses motion pictures, 
their structure and treatment under copyright law, and particularly the con- 
troversial problem whether motion pictures should be treated as one indivisi- 
ble unit for purposes of copyright or whether divisible copyright should be 
recognized in the various contributions which go into the production of a 
film. The laws of Germany, France, Great Britain, Italy, and Austria are 
examined with regard to this problem. 

The monograph entitled Actuelles Filmrecht, 1958, pp. 59, is Volume 11 
in the urira series. This work consists of four separate essays on the gen- 
eral subject of motion picture rights. The first of these is a study by Pro- 
fessor Ernst Hirsch of Berlin, who argues in favor of separable copy- 
rightable contributions to motion pictures. Professor Hubmann advocates 
detailed statutory regulation of the right of privacy of those individuals 
whose lives may become the subjects of motion pictures. The late Professor 
Giese of Frankfurt discusses problems of motion picture censorship, and 
Professor Haensel of Tiibingen deals with the place of authors’ leagues and 
other literary organizations in the negotiation and production of motion 
pictures. 

Erich Schulze. Urhebervertragsrecht. Baden-Baden: Verlag fiir ange- 
wandte Wissenschaften, 1960. Pp. 436. We are indebted once more to the 
President of cema for having published, in co-operation with vurrra, an 
extremely useful collection of basic contract forms affecting the publication, 
pertormance, and broadcasting of music. This volume for the first time 
brings together in one place the various national and international agree- 
ments which are currently in use and recommended between authors and 
composers on the one hand, and all types of users of copyrighted material on 
the other, such as, particularly, record manufacturers, broadcasters, and the 
like. 

Erich Schulze. Die Zwangslizenz. FrankfurtamMain—Berlin: Alfred 
Metzner Verlag, 1960. Pp. 164. Dr. Schulze has also published a study of the 








2 


compulsory license of musical works including an interesting partial reprint 
of the German Parliamentary debates on this subject in 1909 and 1910, The 
author reaches the conclusion that the compulsory license may, perhaps, be 
justifiable in the field of patent law but should have no place in the field of 
music or literary property. (The compulsory license has been part of the 
German law of literary property since the amendment of May 27, 1910, to the 
Copyright Act.) The author calls attention to the fact that the compulsory 
license system has not been successful in Germany in preventing the de. 
velopment of monopolies in the record industry. The book makes particu. 
larly interesting reading today in the light of current efforts in the United 
States to eliminate the compulsory license provision of Section 1(e) of the 


Copyright Act of 1909. 


2. East Germany 


Dieter Raab. Autor und Lektor (Author and Lecturer). Berlin: Veb 
Deutscher Zentralverlag, 1959. Pp. 75. The subtitle of this brochure is “A 
contribution to the Socialist book publishing practice in the German Demo- 
cratic Republic.” This is, to our knowledge, the only up-to-date discussion 
of current thinking in East Germany with regard to copyright. As ex 
pected, certain phases of book publishing, such as, for instance, the existing 
compulsory arbitration, are criticized as being incompatible with Socialis 
and Soviet doctrine. The author, of course, suggests that the term of copy- 
right of the life of the author and 50 years should be considered too long. 
While, according to the author, East Germany recognizes the Berne Con. 
vention and advocates ratification of the Universal Copyright Convention, 
he recommends the replacement of existing German copyright principles 
by those presently prevailing in the U.S.S.R., particularly the Soviet Union’ 
provisions with regard to compulsory licensing of copyrighted works. 


3. Austria 


Max Rintelen. Urheberrecht und Urhebervertragsrecht nach Osterreichi 
schem, Deutschem und Schweizerischem Recht. Wien: Springer-Verlag, 
1958. Pp. 481. This is the most up-to-date and authoritative treatise on 
Austrian copyright law, but its usefulness for the student of comparative 
law goes far beyond Austria’s law. Indeed, for every subject treated in this 
work a scholarly and careful comparison is made between the law of Austria 
and that of Germany and Switzerland. Professor Rintelen’s work ranks, in 
this reviewer’s opinion, with the previously mentioned work by Professor 
Ulmer on German copyright law and that by Professor Troller on the Swiss 
law. 


II, INDUSTRIAL PROPERTY LAW-—PATENTS, TRADEMARKS AND DESIGN 


As in the past, recent publications in this area do not present the great 


wealth of stimulating comparative law material which is found in the field 


of copyright. 
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(a) Publications in English 


Although small in size, perhaps the most interesting recent publication was 
the Report made available by the British Board of Trade, Soviet Patent and 
Trademark Law. London: Her Majesty’s Stationery Office, 1960. Pp. 33. A 
special delegation had been sent to the Soviet Union to study that country’s 
patent and trademark systems. The report demonstrates that even in the 
USSR. a system of patent and trademark protection does prevail, although 
the Soviet trademark system appears to be quite rudimentary and incomplete. 
A study of Soviet law based on a personal visit was also made by Dr. Stephen 
P. Ladas and published under the title “Observations on the Trademark and 
Patent System in the U.S.S.R.,” in 49 T.M.Rep. 895 (Sept. 1959). 

As far as the United States is concerned, there has been much emphasis 
and a great deal of available research material published on the antitrust as- 
pects of patents and trademarks as well as on the problem of extraterritorial 
application of the antitrust laws in foreign commerce. Outstanding among 
these writings are Fugate, Foreign Commerce and the Antitrust Laws 
(1958), and Brewster, Antitrust and American Business Abroad (1958), 
which, however, only incidentally deal with patents and trademark prob- 
lems and, therefore, will not be reviewed here. The reader is referred to 
the reviewer’s articles on Trade Regulation, 1958 Annual Survey of American 
Law 175 et seq. and 1959 Annual Survey of American Law 181 et seq. 
and literature referred to therein. 

But attention should be called here at least in passing to an important 
publication in German, Internationales Handbuch der Kartellpolitik, Dr. 
Georg Jahn and Dr. Kurt Junckerstorff, Berlin-Miinchen, Duncker & 
Humblot, 1958, Pp. 572, which is a compendium of articles on cartels and 
cartel policy in various countries both in Europe and in the Western 
Hemisphere. Many of the authors of the articles are well-known experts in 
this field, or are high government officials specializing in the enforcement of 
antitrust in their respective countries. 


(b) Publications in French 


Yves Saint-Gal. Protection et Défense des Marques de Fabrique et Con- 
currence Déloyale. Paris: Editions “J. Delmas et Cie,” 1959. (The pages are 
not numbered; the work is alphabetized in Sections A to Z, with annex 
and index.) This is the outstanding recent French work on trademarks and 
unfair competition. The author, an executive of the Union des Fabricants, 
here presents in book form the result of many years of research. The work 
includes not only a bibliographical summary of the most important research 
studies on trademark law in various countries, but also an analysis of the 
Common Market countries’ legislation with regard to trademarks and un- 
fair competition. On every applicable phase of trademark law, the author 
first offers an authoritative summary of applicable French law and then 
proceeds to compare French doctrine with that prevailing in other countries 
of the world. While Mr. Saint-Gal’s work has been published only in paper- 
bound form, and in a most unusual format and plan, the true scholarship 
of the author is revealed on every page of the work. 
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(c) Publications in German 
1. West Germany. 


Heinrich Tetzner. Kommentar zum Warenzeichengesetz. Heidelberg: 
Verlagsgesellschaft “Recht und Wirtschaft” m.b.H., 1958. Pp. 591, Bibli- 
ography and Index. This is a welcome new commentary on German trade. 
mark law. It appears to be the first major commentary since the third 
edition of the late Professor Eduard Reimer’s Wetthewerbs- und Waren. 
zeichenrecht was published by Carl Heymanns Verlag in Cologne in 1954, 
The emhapsis in Mr. Tetzner’s work is on quick, reliable advice based on 
complete review of court decisions and Patent Office rulings. The practical 
value of the book is increased by a separate pamphlet inserted in a pocket, 
which offers a systematic summary of all available decisions in trademark 
law and complete references to every professional periodical in which perti- 
nent decisions have been reprinted or commented upon. 

Wolfgang Fikentscher. Wetthewerb und gewerblicher Rechtsschutz. 
Miinchen: C. H. Beck, 1958. Pp. 309. Contrary to Tetzner’s commentary, 
Dr. Fikentscher’s work on competition and industrial property is a theo- 
retical discussion of the concept of “competition” as it prevails not only in 
the law of industrial property but, more particularly, in the law of cartels 
and monopoly. Throughout the book the present German de-cartelization 
law and practice are compared with the American experience under our anti- 
trust laws, but there are also numerous comparisons made between present 
German doctrine and that prevailing in Great Britain, Switzerland, and 
other countries. The main purpose of the book, according to the author, is 
not a detailed discussion of problems of unfair competition but an analysis 
of the meaning of the term “competition” in its relationship to industrial 
property and to monopoly and restraint of trade. 

Otto Bossung. Grundfragen einer europétschen Gerichtsbarkeit in Patent- 
sachen. Miinchen: Wila Verlag fiir Wirtschaftswerbung Wilhelm Lampl, 
1959, Pp. 176. Here we have a study of comparative law capable of immedi- 
ate practical application. The author undertakes to compare the patent laws 
of all Western European countries and that of the United States, for the 
purpose of considering the possibility of a world patent—or, at least, a Euro- 
pean patent—system. In order to evaluate the chances for a European patent 
and patent tribunal, the author undertakes a comparison of patent law both 
with regard to substantive law and procedure. The study is an important 
contribution toward ultimate internationalization of patent law, and a trans- 
lation into English may be a worthwhile and rewarding project. 


2. Austria 


Fritz Schénherr, Erich Saxl, Kar] Wahle. Wetthewerbsrecht. (The Law oi 
Unfair Competition). Wien: Manz’sche Verlags- und Universititsbuch- 


handlung, 1959. Pp. 435, Indexed. This is the third edition, completely up-to- | 
date, of an indispensable tool for the practitioner on the Austrian law ot | 
unfair competition. The commentary is limited to the provisions of the | 


Austrian statute on unfair competition and is intended to be used in con- 
junction with the more comprehensive treatise by Sonn, Prettenhofer and 
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Koch on Austrian Trademark Law and Practice which devotes over 1200 
pages exclusively to trademark problems including the international aspects 


thereof. 


3. Switzerland 


Alois Troller. /mmaterialgiterrecht. (Intangible Property Law). Basel- 
Stuttgart: Verlag Helbing & Lichtenhahn, 1959. Pp. 576, Index. The treatise 
is intended to cover patent, trademark, copyright and design law. Thus far 
only the first volume has been published. It is probably the most important 
publication in the entire field of industrial property during 1959. We have 
here a monumental work which goes far beyond a discussion of Swiss law 
and reflects the author’s tremendous learning in this field and his thorough 
familiarity with foreign language materials. The first volume undertakes to 
examine the legal and philosophical basis of patent, trademark, and copy- 
right law and then proceeds to discuss the legal characteristics of the con- 
cepts of “invention,” “trademark,” and “literary and artistic work.” The next 
part of the volume deals specifically with the significance of registration of 
patents, trademarks, and designs. On every point discussed, references will 
be found to Scandinavian, Italian, British, German, and other sources. The 
book is stated to be the “second edition” of Dr. Troller’s work entitled Der 
schweizerische gewerbliche Rechtsschutz (The Swiss Industrial Property 
Law), which was published in 1948, but it actually bears little resemblance 
in format or scope to the earlier work. When the second volume of this 
work becomes available, Dr. Troller’s treatise will become one of the stand- 
ard treatises on industrial and literary property. 

Rudolf E. Blum and Mario M. Pedrazzini. Das schweizerische Patent- 
recht. (The Swiss Patent Law), Bern: Verlag Stampfli & Cie, Volume II, 
1959. Pp. 750. The first volume of this work, which deals with the Swiss 
Patent Act of 1954, which became effective on January 1, 1956, was reviewed 
here, 7 Am. J. Comp. L. 289, 296-7 (Spring 1958). The present work offers 
in equally authoritative and scholarly fashion detailed discussions of such 
aspects of the Swiss patent law as priority, cancellation, licensing, and a 
great many other aspects of patent law. As in the first volume, the authors 
do not limit their comments to Swiss law but much German, French, and 
Austrian material has been included. 

WALTER J. DERENBERG * 





* Board of Editors. 


1942-1959 Annual Survey of American Law. Eighteen volumes. New York: 
New York University School of Law, 1945-1959. Pp. Ixiii, 994; lvii, 962; 
Ixxxi, 1252; Ixxxiv, 1375; xciv, 1497; Ixxxiv, 1227; Ixxvi, 998; Ixv, 1100; 
x, 915; x, 995; x, 860; x, 1030; x, 983; x, 803; x, 702; x, 708; x, 852; x, 807. 


The Annual Survey of American Law, eighteen consecutive volumes of 
which have now appeared, covering the evolution of the laws of the United 
States since 1942, is a unique and perhaps the outstanding contribution 
of the New York University School of Law to American legal literature. 
The virtues of this undertaking have been advertised in numerous reviews, 
including notices by distinguished jurists in other lands who have indicated 
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the usefulness of the Annual Survey for those who need a guide to the 
labyrinthian progress of legislation, judicial decisions, and administrative 
regulations in the Union, now of fifty states. To cite two such opinions, 
Professor F. H. Lawson in a leading article published in 1958, advised his 
colleagues in the British Commonwealth that, as a means to mitigate the 
“rather frightening” excess and diversity of material in American law, this 
series is “on the whole the most useful, if only because it shows in action 
the law behind the more formal texts,” as compared with the Restatement, 
the hornbooks, or the American Law Reports (Journal of the Society of 
Public Teachers of Law. Vol. 4, n.s., at 157). Previously in 1954, Professor 
René David, remarking on the plethora of legal periodicals in the United 
States, the great majority of which are not specialized in subject matter, ob- 
served that the Annual Survey is the only review that provides in many 
fields a systematic and comprehensive account of the development of Ameri- 
can law, constituting in his opinion a “model” to be emulated by the insti- 
tutes of comparative law in other countries (6 Revue internationale de Droit 
Comparé, at p. 212). 

The purpose of the present notice is neither to offer new tribute to the 
obvious merits of this enterprise, much less to presume to evaluate the nv- 
merous contributions from many hands in these eighteen volumes. More 
modestly, it is hoped that a brief account of the contents and typical features 
of this series may serve to direct attention to its usefulness for comparative 
legal studies, in the United States as well as abroad. In fact, if it be diff. 
cult for an outsider to discern at second or third hand the salient develop- 
ments in what Professor Lawson moderately describes as the “excess” of 
American law, it should be quite as obvious that, confronted by what in 
1826 was more graphically characterized by Chancellor Kent as the “indi- 
gestible heap of laws, and legal authorities,” and since prodigiously in- 
creased, it becomes each day more difficult for lawyers and law professors 
in the United States, engrossed in progressive specialization, to apprehend 
the current legal trends in a Federation of fifty states, each with its legisla- 
tion in addition to that of the Union. 

This, it is clear from the Foreword to the first volume, was the motive 
that inspired the late Arthur T. Vanderbilt, on his accession to the deanship 
of the New York University School of Law, to establish the Annual Survey 
of American Law. Like the similar publication of the London School of 
Economics and Political Science to which the inspiration was acknowledged, 
this series of annual volumes was designed “to make ‘a sincere, though per- 
haps inadequate, attempt’ to provide the reader with a general view of 
American law year by year” (at p. vi-vii). While the initiative is to be 
credited to Dean Vanderbilt, the Annual Survey has been the production 
of the Faculty, with occasional contributions from members of the New 
York bar or other specialists not presently or previously affiliated with the 
Faculty. In the first volume for 1942, for example, six out of forty-six articles 


came from outside talent; in the recent volume for 1959, five out of thirty- | 
two contributors were non-Faculty. In consequence, the list of contributors, | 


while inevitably reflecting changes in personnel, has remained reasonably 





stable, ensuring a degree of continuity in presentation of topics from year to | 
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year; it is of interest that of the contributors to the volume for 1942, Dean 
Niles and Professor Derenberg appear in every volume since and Professor 
Simpson in all but one. And those who in addition to their own contributions 
have been charged with the responsibility of editing the Annual Survey 
merit mention; the first eight volumes were in charge of an editorial com- 
mittee, referred to in the preface to the first volume but thereafter modestly 
unnamed, of which the late Alison Reppy was chairman; in the 1950 vol- 
ume, after his departure to reorganize the New York Law School, the com- 
mittee was reconstituted with William Tucker Dean, Jr., as chairman and 
in the 1951-2 volumes as editor. Thereafter, Robert B. McKay (1953-6), 
Rex A. Collings, Jr. (1957), and Albert A. Garretson (1958-9), have 
served as editors. To these members of the Faculty, the uniformly excellent 
manner in which the Annual Survey has been published is primarily due. 

For the purposes of the Annual Survey, the current legal material of 
American law is classified under more or less conventional topics, grouped 
at the outset under five Parts, increased to six in the 1954 volume (seven 
in that of 1956). These, with variations indicated, are as follows. Part One— 
Public Law: In general has uniformly included five topics: international 
law and relations, conflict of laws, constitutional law, administrative law, 
civil rights (from the 1950 volume combined with constitutional law), and 
in addition certain related subjects from time to time: war powers (1942-7), 
local government (1942-1950) later in Part Two (1953-5, 1958), civil service 
(1944-1951), the United States and the United Nations (1947-1955), mili- 
tary law (1951-5). Taxation, federal, state and local, under varying cap- 
tions, also was included originally in Part One, but in the 1953 volume it 
was transferred to Part Two, apparently being no longer deemed a general 
branch of public law. The placement in the Annual Survey of criminal law 
and associated topics—crimes and delinquency, criminal procedure, admin- 
istration or enforcement of criminal law—has wavered; in the first five vol- 
umes (1942-6), crimes and delinquency with criminal law, was classified 
as private law in Part Three, the latter also including criminal procedure in 
the first two volumes (1942-3). In the sixth volume for 1947, crimes and 
delinquency once more appeared, but in Part One, and was thereafter 
omitted. In the 1944-1955 volumes, criminal law and criminal procedure 
were treated separately, the first remaining in Part Three as private law 
until the 1947 volume when it was relocated as a present in Part One, viz., 
with general public law. Meanwhile, criminal procedure, still classified in 
Part Three in the 1944 volume, thereafter was transferred to Part Four 
(Adjective Law), where it rested until its eventual amalgamation with 
criminal law in Part One (1956-9). 

The topics in Part Two—Public Law: Social, Business and Labor Regu- 
lation, comprise the more significant special areas of government regula- 
tion: social security (1942-1950), public housing (1942-1955), co-operatives 
(1942-1950), public utilities (1942-9), antitrust laws (1942-1950), security 
issues and exchanges (1942-1950), unfair trade practices (1942-1950), labor 
law (1942-1959), wages and hours (1942-1950), and in the first volume for 
1942, a nondescript item, government regulation—administrative agencies, 
thereafter discarded. 
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In the later volumes, new heads appear in Part Two: price control (1943-7), 
food, drugs, and cosmetics law (1949-1955, 1957-9), immigration and na. 
tionality (1958-9). In the 1951 volume, the topics: antitrust laws, security 
issues and exchanges, unfair trade practices, were abandoned, and the more 
inclusive term, trade regulation (1951-9), has taken their place. With the 
1953 volume, as above noted, the progressively specialized tax topics were 
transferred from Part One to Part Two, thereafter captioned Government 
Regulation and Taxation; at the same time, local government, previously in 
Part One, was temporarily revived in Part Two (1953-5, 1958); at the same 
time, copyright law (1953-9) and patent law (1953-4) formerly in Par 
Three, were included in Part Two, the latter being discontinued from the 
1955 volume. 

Part Three was originally entitled Private Law and so remained until the 
1953 volume, in which the title was changed to Commercial Law, Torts, and 
Family Law. This reflected a redistribution of various topics—patent and 
copyright law were moved from Part Three to Part Two, and the various 
branches of property law were joined with those of procedure to form a new 
Part Four—Property and Procedure. This combination lasted three years 
(1953-5); thereafter Property has had solitary tenancy of Part Four and 
Procedure of Part Five. The articles in Part Three, including the correspond- 
ing subjects in Part Four as thus reorganized, have been as follows. Eight 
topics are constant in all eighteen volumes: contracts, corporations (business 
associations in the 1950-6 volumes, business organizations in the 1957-9 vol- 
umes), insurance, real and personal property (temporarily separated in the 
1946-9 volumes), future interests (but omitted in 1943), trusts and admin- 
istration, succession, torts, family relations and persons (family law from the 
1951 volume, and with a separate article on persons in that of 1943). Apart 
from the topics related to criminal law, which as above noted were included 
in Part Three in the 1942-6 issues, the following also appear in the 1942 and 
later volumes as indicated in parentheses: agency (1942-1956, from 1946 
agency and partnership), sales (1942-1953), banking and negotiable instru- 
ments (1942-1953, as separate topics 1945-7), security transactions (1942-3, 
later suretyship 1944-5, 1947, and creditors’ rights 1956-9), bankruptcy and 
corporate reorganization (1942-1955, as separate topics 1944-1950), transporta- 
tion law (1942-1953), aviation law (1942-5), equity (1942-1950, 1954-5, with 
quasi contracts 1942, classified as procedure in Part Five in the 1956 volume), 
copyright law (1942-1952, later in Part Two), trademarks (1942-1951), 
patent law (1942-1952, later in Part Two). Titles introduced in later vol- 
umes, either new or consolidating discontinued sections, include communi- 
cation (1944-1951), mortgages (1944-9, 1951-4, 1956), landlord and tenant 
(1948-9), admiralty and shipping (1948-1959), arbitration (1953-9, originally 
classified as procedural 1942-1950, 1952 and designated commercial arbitra- 
tion 1942-6), commercial law (1954-9). 

Part Four, originally entitled Adjective Law, became Property and Pro- 
cedure when these were joined in the 1953-5 volumes; thereafter the subject 
matter is to be found in Part Five—Procedure. The following titles have been 
included: civil remedies and procedure (1942-4, 1946-9, as civil procedure 





1950), succeeded from the 1951 volume by federal jurisdiction and practice | 
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(1951-9) and civil procedure in state courts (1951-3), evidence (1942-1959), 
arbitration (1942-1950, 1952, thereafter in Part Three), criminal procedure 
(1945-9, 1950-5), and equity (1956, previously in Part Four). 

The last major subdivision in the 1942-1951 volumes was entitled Part 
Five—Legal Philosophy, History and Reform; in those of 1952-5, Legal Phi- 
losophy and Reform; in the 1956-7 volumes, the subject matter appeared as 
Part Six—Legal Philosophy and Judicial Administration; in the 1958-9 vol- 
umes, the original subtitle was restored. In the 1953-7 volumes, an addi- 
tional Part Six (Part Seven in the 1956-7 volumes) was included, entitled 
first Legal Bibliography (1953) and thereafter Legal Literature (1954-7). 
These changes apparently reflected changes in personnel and in interest, but 
two titles have been included throughout, jurisprudence, and administration 
of justice, courts and law reform, later simplified to judicial administration 
(1951-9). In addition, a number of articles have appeared on legal educa- 
tion and bar activities (1942-9, 1950-1, 1954, 1958), legal history (1943-9, 
1950-1, 1954-5, in conjunction with legal bibliography 1957-9), and legal 
bibliography (1951-9, in conjunction with legal history 1957-9). 

This catalogue of the titles included in the eighteen volumes of the Annual 
Survey of American Law thus far published, and their arrangement, is of 
course superficial, gross, and inexact. But it may be of service as an indica- 
tion of the subjects included and the extent to which there has been con- 
tinuity in their treatment. By and large, despite the imprecise distinction of 
public and private law, the classification of the materials has been on simple, 
logical lines, and though readjusted from time to time, it apparently has 
proved satisfactory. While it is not the present purpose to assess or even to 
indicate the many valuable individual contributions, reference may be made— 
we trust without umbrage to the others—to a few series of articles of out- 
standing interest: the magistral analyses of war powers (1942-6) by Dean 
Vanderbilt, Professor Derenberg’s many contributions on the various phases 
of trade regulation, providing a consecutive review of this wide subject matter 
during eighteen years, the surveys of civil remedies and procedure in the 
1942-4 and 1946 volumes by Professors Reppy and Pogson, the series of 
articles on legal philosophy by Professor de Sloovére and after his premature 
death by Professor Cahn, the contributions in the 1954-6 volumes on the Uni- 
form Commercial Code by Professor Braucher, and in that of 1954, the sym- 
posium on the Internal Revenue Code of 1954 by a group of eight tax experts. 

It is apparent that the preparation and publication of a series of volumes 
covering one each year a range of subject matter as voluminous and diversi- 
fied as that reviewed in the Annual Survey of American Law, require in one 
form or another a considerable staff. The fact that the enterprise is organ- 
ized as a production of the Faculty of the New York University School of 
Law is admirably calculated, with the tradition of efficient administration 
established under Dean Vanderbilt’s regime, to ensure execution. On the one 
hand, this conception takes advantage of the fortunate policy of drawing upon 
the concentration of experts in various fields of law in the metropolitan area 
to afhliate with the Faculty an exceptional group of specialists, who are avail- 
able and interested to contribute; on the other hand, the practice of utilizing 
the Law Review staff to perfect the articles included, based primarily upon 
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distribution of the current legal materials to the respective authors, greatly 
facilitates the technical performance of the task. 

At the same time, this system, quite typical in the American legal scene, in 
which each major law school purports to represent the juridical panorama of 
a great and diversified continent, imports certain limitations and, regarded 
from the national viewpoint, some duplication of effort that on the whole is 
advantageous and in any event is inherent in the disperse and essentially 
anarchic structure of legal education in the United States. It has doubtless 
been wise to sacrifice whatever advantages might be gained, in this national 
survey of current trends in the laws of the United States, from wider repre- 
sentation through contributions from outstanding members of other law 
faculties, to the practical need to utilize an effective équipe—such inter- 
institutional co-operation unfortunately is difficult to achieve, especially on a 
long-term basis. 

In the second place, it deserves remark, especially by those unacquainted 
with the mechanics of American law review publication, that, as the writer 
discovered years ago by paging the 500 or more annual volumes of law re- 
ports to screen the cases of interest in conflicts law, the selection of materials 
by the staffs of the many law reviews, also designed generally to reflect the 
national legal scene, upon which the Annual Survey presumably must be 
based, is necessarily limited, even if the output of all these periodicals is 
cumulated, and more so than may be acknowledged ex professo. This again 
is not a criticism, but a caveat to recognize the highly selective conditions 
of law review publication qua materia. 

In the third place, as indeed Professor René David has remarked, a year is 
too short a unit of time to identify and assess current legal trends; in the 
Annual Survey, this difficulty in part is compensated by the sequential treat- 
ment of topics from year to year. But there remains the temptation, to which 
legal scholarship in the United States, as exhibited in the law reviews, is often 
prone, namely, to spend space on detail that in the long run may prove 
trivial, especially if considered without reference to more general perspectives 
of legal development. This is another difficulty inherent in any such series of 
annual surveys, which cumulative topical indexes, useful as they are, do not 
resolve. What is needed in addition is a more inclusive and incisive survey 
of legal development after perhaps each decade, modelled on the outstanding 
review of American law in Law. A Century of Progress, 1835-1935, also pub- 
lished by the New York University School of Law. 

Finally, it is appropriate, if not necessary, to note that the Annual Survey 
is intended to report the current trends in American law, not to provide an 
international, inter-American, or comparative account of legal developments 
elsewhere. Consequently, it does not reflect the varied and important contribu- 
tions of the New York University School of Law in these fields, including 
active and constant support of this Journal. At the same time, the field of 
international public law and relations has had distinguished representation 
as the first topic covered in the volumes of the Annual Survey. This could 
advantageously be paralleled by an analogous review of private international 
law and relations, a sphere of increasing practical concern, from the view- 
point of American law. The articles on conflict of laws, valuable as a sum- 
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y mary of the decisions, legislative efforts, and literature in this field, do not 

serve the purpose, being typically restricted to the federal aspects of conflicts 
n law, or in other words, to the frontiers of the United States. 
of By a commendable custom, each volume of the Annual Survey is dedicated, 
d pursuant to a vote of the contributors, to the member of the legal profession 
is who “made the greatest contribution to the development of the law” in the 
ly year covered by the book—a most distinguished list. The individual volumes 
$5 are attractively if not expensively printed and conveniently arranged for the 
al reader as above outlined. Each also contains a table of contents, including in 
e- the first nine volumes a breakdown of each article, a table of cases (but with- 
Ww out the citations), a table of statutes, codes, and rules, and a topical index. 
re Cumulative topical indexes are to be found in the 1946 and 1953 volumes for 
a the years 1942-6 and 1947-1953, respectively. 

In sum, the Annual Survey of American Law is a national service, most 
d creditable to the Faculty of Law of New York University, providing each 
er year in a single volume a selective conspectus of current developments in the 
e- laws of the United States. Floreant annales. 
Is HESSEL E. YNTEMA * 
‘ *Member of Board of Editors. 
. Burin DES Rozigrs, H. La distinction du droit civil et du drott commercial 
mi et le droit Anglais. Paris: Librairie Générale de Droit et de Jurisprudence, 
1959. Pp. v, 194. 

is In this work the author, a French lawyer who has studied at the Uni- 
he versity of Cambridge, advances the interesting thesis that the so-called unity 
at- of the English private law is a myth and that there exists an autonomous 
ch commercial law separate and distinct from the droit civil or common law 
en proper. Starting from the position prise of the civilian, trained to accept the 
ve — inherent logic of a division between civil and commercial law and finding 
es it even in those continental countries (such as Italy and Switzerland) that 
of have ostensibly discarded the distinction by adopting a unified code, M. Burin 
lot des Roziers is naturally predisposed and conditioned to discover a like dis- 
ey tinction in the English system. Of course, he finds it. Not only has he 
ng clearly convinced himself of the relevance and importance of the distinction 
1b- in the English law, but he marshalls his argument with such force that 

there is a real danger of his persuading his fellow countrymen (to whom 
yey this book is chiefly addressed) that the practical English have accepted the 
an logic of the French approach. But, as Professor René David, a past master 
nts in the comparison of legal systems, wisely points up in his preface, no Eng- 
Du- lish lawyer is likely to accept the author’s contentions. Indeed, this remark- 
ing able preface contains in a few pages a masterly refutation seriatim of the 
of chief arguments put forward in the book. 
ion This is not to say that the arguments are not worth presenting. As we 
uld | might expect of one who has studied under such teachers as Professors David 
nal and Hamson, M. Burin des Roziers has penetrated deeply into the work- 
ow: ing of the English legal system and writes with a real understanding of its 


1m- methods. One may however ask whether this kind of comparative study 





540 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 9 


into matters of classification is not fundamentally sterile and inconclusive, 
It may also, as in the present instance, be positively misleading. 

After tracing briefly the history of the law merchant up to its absorption 
by the common law in the eighteenth century, the author shows how com. 
mercial matters continued to be governed by their own special rules: he 
cites the rules of admiralty and the great commercial statutes of the last 
century relating to bills of exchange, factors, partnership, and sale of goods, 
and those of this century, such as the Companies Acts of 1929 and 1948. He 
concludes that there is therefore a distinction ratione materiae. No one 
would contradict this conclusion, but where does it take us? The rules of 
law are equally specialized in matters of property, torts, succession, and 
divorce, yet no one concludes these branches of law are ‘autonomous’ 
Incidentally, the author’s attempt to define what is meant by the autonomy 
of commercial law seems to rest at bottom on very vague and subjective 
criteria. 

The author is on stronger ground when he -underscores the special place 
accorded to mercantile practice in the English theory of sources of law, 
For whereas a general custom of the realm must normally be proved to 
have existed since 1189 before it may be recognized as law by the courts, a 
modern mercantile custom or usage may be elevated to a rule of law if the 
other requirements for judicial recognition of a custom are satisfied. Per. 
haps the answer to this argument based on Goodwin v. Robarts is given 
obliquely by Devlin J. in the passage cited at p. 66: “In particular a more 
generous admission into the contract of custom and trade practice would be 
entirely in keeping with the basic principles of the law merchant and with 
the traditions which lie at the heart of the common law.” In other words, 
in its formative period the common law admitted customs readily, and in 
the area of commerce, where growth is still vital, it will still do so, though 
with considerable caution. In regard to the sources of commercial law, the 
author also emphasizes, as an argument for autonomy, the derivation of 
its rules from the international lex mercatoria in contrast to the native 
engendering of the common law. But this argument might equally well be 
applied to those parts of English law, such as the law of marriage and di- 
vorce, which derive from the practice of the ecclesiastical courts. The author 
also professes to see a looser application of the classical doctrine of precedent 
when the judges are handling commercial cases. Here one suspects that the 
author has not realized how much flexibility and room for manoeuvre even 
the strict English version of stare decisis leaves to the judge who wants to 
distinguish. He has perhaps been led astray by what the judges themselves 
have said about the rigidity of the doctrine (see, e.g. the remarks of Devlin J. 
cited at p. 39). In fact, the doctrine is a very subtle tool in the hands of a 
skilful judge; and, as Professor David well says, the fact that the case before 
the court has a commercial character may itself be a relevant factor for 
distinguishing it from an earlier non-commercial case. Thus, there is an 
application of, not a departure from, the doctrine of precedent. 

Next, following in the steps of Ripert and Savatier, the author traces a 
distinction between the rules of commercial law, which “protect the inter- 
ests of individuals and those of society,” and the rules of civil law which 
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“regulate the rights of individuals only.” The former are rules of private 
and public interest at one and the same time, the latter are exclusively 
private. He illustrates this point by the detailed control over companies given 
to the Board of Trade under the Companies Act, 1948. He concludes that 
“the intervention of administrative authorities in questions of private law 
is altogether abnormal and contrary even to the spirit of private law. It thus 
reveals to us the semi-public aspect of the law applied to commercial mat- 
ters in English law.” But this argument is flatly contradicted by much mod- 
ern English law: one has only to think of the plethora of statutes control- 
ling the use of private property (Town and Country Planning Acts, Rent 
Acts, Housing Acts, Agricultural Holdings Acts, etc.). In other words, the 
sharp dichotomy between public and private law does not exist in English 
law, neither in its parts nor in the whole; indeed, the English lawyer tends to 
think of all law as public: hence his professional devotion to the adminis- 
tration of justice. (And perhaps Papinian too sensed the falsity of the 
dichotomy when he said “testamenti factio non privati sed publici iurts est.”) 
Later the author reinforces the thrust of his argument for the special public 
interest involved in commercial matters by the surprising statement: “In 
commercial litigation the common law judge does not seek a theoretical 
legal solution but a practical solution conforming to the interests of com- 
merce.” Surely, the English judge always seeks a practical, rather than theo- 
retical, solution, whatever the subject matter of the case before him. 

The author then devotes many pages to collecting examples of commer- 
cial exceptions to general principles of the common law. Thus, as a gloss 
to the principle of nemo dat quod non habet, he appends negotiable instru- 
ments, market overt (the range of which is wider than he suggests), sale 
by a mercantile agent, sale under a voidable title (Sale of Goods Act, 1893, 
s.23), and sale by a vendor left in possession of the goods sold (S.G.A. 1893, 
s.25). But he omits to mention that there are also non-commercial excep- 
tions to the same principle, e.g. the equitable exception under which a bona 
fide purchaser from a fraudulent trustee may obtain the beneficial interest 
at the expense of the defrauded beneficiary. Turning then to contract, the 
author again finds commercial exceptions to the general principles of con- 
sideration and privity, e.g. bankers’ commercial credits, policies of insurance, 
bills of exchange, Restrictive Trade Practices Act, 1956, s.25 (the exception 
in the Strathcona case has been questioned since this book was written). 
But again it may be objected that there are also non-commercial exceptions, 
eg. the rule in Talk v. Moxhay as to the enforceability of restrictive cove- 
nants. Moreover, the author seems not to appreciate that the doctrine of con- 
sideration has in effect ‘commercialized’ the form of contract in English law 
by making the essentially commercial concept of bargain the mould into 
which every agreement not under seal must be poured if it is to be legally 
binding; else he would never have said, as he does at p. 119: “The ordinary 
technique of contract will not do for commercial operations, it will have to 
be extensively adapted and completed.” 

Finally, the author, mindful of the French system of separate commercial 
courts, sees the same phenomenon present within the English system in 
the Court of Admiralty, the Commercial Court, and the ‘arbitration courts’ 


542 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 9 


(p. 142). While recognizing that both the Court of Admiralty and the 
Commercial Court are theoretically only special divisions or parts of the 
High Court of Justice, he urges that in practice they constitute autonomous 
jurisdictions applying separate bodies of substantive law according to dis. 
tinct procedures. Yes, but by the same criteria ‘Chancery, the ‘Probate 
Court’ or the ‘Divorce Courts’ would be autonomous too. The confusion 
here stems from identifying the specialization of a jurisdiction with its 
autonomy, and the author’s suggestion that the extensive commercial use 
of arbitration amounts to the existence of an autonomous order of ‘tribunaux 
arbitraires’ seems to proceed on a fundamental misconception of the mean- 
ing of the word ‘court.’ One could also join issue with the statement (p. 137) 
that “the economic basis of commercial law requires a justice which is rapid 
and simple; that of civil law calls for a justice which is slow but sure.” The 
whole thrust of the Evershed Report on procedural reforms in civil trials 
was for greater expedition and simplicity. And the statement (on p. 148) 
that “in England practically all commercial contracts contain an arbitration 
clause” is plainly incorrect, without very considerable qualification. To take 
but one example, the countless hire-purchase agreements by which the more 
expensive consumer goods are usually retailed seldom impose arbitration. 

In short, this is a provoking book. English lawyers are likely to disagree 
with the author’s conclusions. On the other hand, French lawyers will be 
comfortably lulled by finding the stereotypes of their own conceptual clas- 
sifications apparently repeated across the Channel. After the prefatory caveat 
of Professor David, they will at least have been warned that they are being 
led, in all good faith, up the garden path. 

L, NEVILLE BROWN 


Rirvert, G—Duvuranp, P.—Rostor, R. Traité Elémentaire de Droit Commer- 
cial. (4th ed.) Paris: Librairie Générale de Droit et de Jurisprudence, 
1959-1960. Pp. xii, 890; 452. 


Georges Ripert died at his desk July 4, 1958, whilst working on this 
new edition of his magisterial treatise on commercial law: mortuus est 
scribens. In a moving tribute to their former teacher, MM. Durand and 
Roblot explain in their preface the motives that induced them to complete 
the interrupted task and to undertake the future revision of the work. It 
was indeed a remarkable event when, in his middle years, Dean Ripert 
abandoned his chair of civil law at Paris to assume the chair of commercial 
law. Certainly it was a fortunate translation for all students of commercial 
law since it led to the appearance in 1948 of the first edition of the present 
treatise. For the author brought to the exposition of this diffuse and diff- 
cult subject the same clarity, logic, and elegance that had characterized his 
writings on the civil law, especially those in which he was associated with 
the immortal Planiol. And a token of his success was the appearance of 
a second edition of his treatise in 1951 and a third in 1954. 

The new edition has been adapted to meet the needs of the reformed 
curriculum of the French law faculties. By the Decree of March 27, 1954, 
commercial law has become a compulsory subject for all students in the 
third year of their course for the licence en droit, and those who elect to 
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specialize in private law must take a further course of commercial law in 
their fourth year. Corresponding with this division, the treatise now ap- 
pears in two parts, although MM. Durand and Roblot emphasize that it 
should still be regarded as a single-volume work, as Dean Ripert would 
have wished: thus, the numbering of the paragraphs continues without any 
break into the second part, although the pagination starts afresh. The first 
part (which is dated 1959) corresponds with the third year syllabus and 
covers commercants, sociétés, valeurs mobiliers et bourses de valeurs, and 
banques et opérations de banques: or, in other words, (1) the concept of 
the merchant and the commercial transaction as the basis of an autonomous 
commercial law, (2) companies, (3) stocks and shares and stock-exchange 
transactions, and (4) banks and banking operations. The second part 
(dated 1960) corresponds with the syllabus of the fourth and final year; it 
covers effets de commerce (bills and notes), contrats commerciaux (com- 
mercial contracts), and faillite et réglement judiciaire (bankruptcy, includ- 
ing the new procedure introduced in 1955). The fourth year syllabus also 
includes le droit fiscal des affaires (taxation in relation to business), but 
the pending reform of the French taxation laws has induced the authors 
to postpone the treatment of this matter for inclusion in a third part which 
will appear as soon as the proposed reform has been implemented. This 
third part will then include a general index to the whole treatise, the parts 
now published sadly lacking this convenience. 

To judge by this fourth and ‘posthumous’ edition, Ripert’s treatise had 
been adopted by loving foster-parents, although the preface does not make 
clear what stage of gestation it had reached at the time of the master’s 
death. But now, alas, mortality has again overtaken the authorship of this 
work: on February 29, 1960, whilst on a short visit to Morocco, M. Durand 
perished with his wife in the disastrous earthquake at Agadir. His colleagues 
of the Paris faculty and legal scholars everywhere must lament this tragic 
curtailment of a brilliant career. Despite however the grievous loss of an 
inspired co-author, M. Roblot, who is dean of the Nancy faculty, will con- 
tinue, it is hoped, the redoubtable task that he and his late colleague had 
set themselves—the keeping alive of Ripert’s creative contribution to French 
commercial law. 

In the preface to the first edition, Dean Ripert spoke of commercial law 
as a young law, continuously rejuvenated by the changing practices of busi- 
ness. This state of perpetual adolescence makes necessary frequent revision 
of any treatise on this subject. It is fortunate that a thoroughly up to date 
account of French commercial law should be made available just at a time 
when international interest has quickened in the European Common Market, 
in which France has taken and will take a leading role. To the common 
lawyer seeking to understand French commercial law, there could be no 
better guide than the new Ripert. 

L. NEVILLE, BROWN * 


*Senior Lecturer in Comparative Law, Asst. Director of Legal Studies, University of 
Birmingham. 
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Kecet, G. Internationales Privatrecht. Miinchen/Berlin: C. H. Beck’sche 
Verlagsbuchhandlung, 1960. Pp. xxiii, 377. 


By the publication of this long-awaited, unpretentious volume, Gerhard 
Kegel, Professor of Private International and Comparative Law at Cologne, 
has become a member of that minuscule group of scholars from whom we 
may expect progress in the embattled and confused law of the conflict of 
laws. This volume is written in a style and size of a brief text for students 
(Kurzlehrbuch). But owing to the economy achieved by constant reliance 
on his commentary,’ the author was able to compress into this small book 
the fullness of his life work on the highest level of his scholarship. Many of 
his findings, like those of Batiffol,’ are largely applicable in this country, all 
the more as they are strongly influenced by American thought and technique. 

In view of the relative scarcity of European case law it is not surprising to 
see Kegel devote what must appear to American readers as a disproportionate 
portion of his book to “General Theory” (174 out of 367 pages). Nor need 
we wonder at the European’s insistence on definitions * which, in the light 
of the more varied American experience, often appear as the result of untried 
and sterile dogma. Thus, the very definition of private international law as 
“the totality of those rules which designate the state whose law is applicable” 
(3), presupposes the idea of laws “governing” a priori, which pervades, and, 
I submit, disturbs Kegel’s terminology even where his admirable emphasis on 
commonsense would have made this terminology dispensable.‘ 

This terminology rather than “conflicts justice” (26) is apparently responsi- 
ble for such postulates as that requiring application of the law of that state 
to which “the actor belongs (because he is closely tied to the legal community 
living there) or where’ an act or event has occurred” (26). And the same 
terminology mars Kegel’s interpretation of legal history, one of the finest 
chapters of his book (41-62).° 

The fascinating attempt to rationalize conflicts law from the viewpoint of 
“conflicts interests,” including those relating to the parties, to commerce and 
consistency, and interests of domestic law (28-39) will, I believe, succeed only 


1 Soergel, 4 Biirgerliches Gesetzbuch (8th ed. 1955), Arts. 7-31 EGBGB, by Gerhard 
Kegel. 

2 Batiffol, Traité Elémentaire de Droit International Privé (3d ed. 1959). Other re- 
cent leading treatises, such as Loussouarn’s 8th edition of Lerebours-Pigonniére (1960) 
and Quadri’s Lezioni di Diritto Internazionale Privato (2d ed. 1959) as well as all 
American and English texts lack Kegel’s and Batiffol’s comparative background. Rabel’s 
four volumes (Conflict of Laws, 1945-1958) have remained primarily a scholars’ tool. 

3 Some definitions fail to conform to American usage, such as that of “uniform laws” 
as laws which “obligate treaty states to change their conflict rules” (5). 

*Examples are the statement that Spanish law cannot be applicable to the sale by a 
Spaniard to a German in Italy (6); or that, where a conflicts rule would refer to a 
“state-free” area, this rule must be replaced by others so as not to lead to the applica- 
tion of natural law or non-law (7); or that political refugees, to avoid the hardship of 
subjecting them to the law of their original allegiance, must be treated under their 
earlier law (rather than, as I would suggest, under the primary lex fori) even if that 
law had ceased to apply anywhere (9). 

5 See e.g. the statements that statutist theory “subjected contracts to the law of the 
place of contracting” (46), or that the Roman rule subjecting aliens to Roman tort law 
was equivalent to the application of the law of the place of conduct (42) rather than, 
as I would suggest, of the lex fori. 
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if resulting in conflicts rules which are analytically conceived as exceptions 
from a basic lex fori.® This conception would also eliminate most of the 
roblems which Kegel now must seek to resolve with his theory of “adjust- 
ment” (94-102) to be discussed below. 

With true relief we shall greet Kegel’s emancipation from the dogma of 
characterization which continues to clog the output of European scholarship. 
After what is probably the most searching analysis of the problem in con- 
temporary literature (78-94),” Kegel reaches the conclusion that questions of 
characterization “must be answered from the purpose of each conflicts rule. 
We must find the conflicts justice of each rule and those conflicts interests 
which it protects. There is no general solution of ‘the’ problem of charac- 
terization. All a general discussion can achieve is to put the question cor- 
rectly” (94). We must be equally grateful for Kegel’s neutralization of the 
pseudo problem of the “preliminary question” by its subjection to the lex 
fori (105).° 

Greater difficulty is encountered in the treatment of renvoi. In countries 
without legislative bearing on this problem, rejection of this “puerile,” “para- 
doxical” concept ® is obviously required. Enlightened legislatures have ex- 
pressly declared this rejection,*® and the German Code (art. 27) has wisely 
limited renvoi to provisions which refer to foreign personal law for purposes 
of capacity, marriage, marital property, divorce, and inheritance. Neverthe- 
less, though accepting the obvious anti-renvoi principle in the area of party 
autonomy (118), Kegel follows prevailing opinion by developing a general 
theory of renvoi (108-135). This approach leads to the assumption that we 
must “apply foreign conflicts rules in exactly the same manner as they are 
applied abroad” (119), including even foreign refusal to apply foreign law on 
grounds of public policy (120, 173). Kegel’s first example (108, 113) that 
refers to American law, is an unhappy one. Under German conflicts law the 
grounds for a divorce sought by citizens of Missouri domiciled in Germany 
are to be determined under the husband’s national law. If the German 
Supreme Court, nevertheless, applied German law on the ground that Mis- 
souri law referred back to German law as the law of domicile, the court 
erred, since Missouri would of course always apply the lex fori in divorce 
cases. Correction in this manner of an undesirable conflicts rule cannot sup- 
port, and be supported by, a general doctrine of renvoi, but should more 
effectively be sought in an outright resort to a primary law of the forum. 
In other cases, the renvoi issue can often be avoided by a more general use 
of the doctrine of désistement which is embodied in article 28 of the German 
Introductory Law, and limits reference to foreign laws which provide for 
their own application in the particular case (127-134). 


6 Ehrenzweig, “The Lex Fori—Basic Rule of the Law of Conflict of Laws,” 58 Mich. 
L. Rev. (1960) 637. 

7 See Ehrenzweig, “Characterization in the Conflict of Laws: An Unwelcome Addi- 
tion to American Doctrine.” Volume in honor of Hessel E. Yntema (forthcoming). 
Unfortunately this contribution had to be completed before publication 6f the book 
under review. 

* See Ehrenzweig, “The Lex Fori—Basic Rule in the Conflict of Laws,” 58 Mich. L. 
Rev. (1960) 637, 683-685. 

*For citations see id. at 680. 
1 See id. at 682. 
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Finally, treatment of the lex fori as the initially applicable law would have 
simplified the discussion of the French concept of “fraude a la loi” (156), 
The author offers an exemplary analysis of this miscreant which disappears 
when the conflicts rule is properly stated (154, 156). Failure to reach the 
same result with regard to the more generally accepted corrective of public 
policy (167-174) necessitates another flight into “adjustment” (94-102). To be 
sure, if a foreign father’s law which denies his illegitimate child the right to 
support is refused application as violating forum policy, there remains to 
be determined “the amount, the duration etc., of the right to support” (172), 
But if we start with the assumption that forum law applies unless com. 
pellingly displaced by another law, this determination can and must be made 
under the lex fori. A “gap” can be found and filled only under a theory 
which assumes an a priori governing law. Only on such an assumption could 
we follow Kegel into his search for a new substantive rule which would 
“hurt the foreign law as little as possible” (173) and give the child an amount 
“barely satisfying our feeling of justice” (173). 

The second special part of the book begins, happily, with conflicts rules re- 
lating to general problems (175-205), such as legal capacity (175-187), includ- 
ing presumptions and declarations of death (176-183), emancipation (185), 
juridical persons (188-195), and the concepts of legal transaction (197-205) 
[including agency (198) ], form requirements (200) [properly stressing the 
most favorable law (201)|* and the statute of limitations (204-205). It 
would seem that the problems relating to nationality and domicile (135-158) 
could well have been included in this chapter. 

In the law of contracts exemplary emphasis is put on pragmatic considera- 
tions which lead to a full recognition of party autonomy,’* even to the extent 
of permitting stipulations of an unconnected law (208), although this ob- 
viously rational solution is somewhat half-heartedly referred to as a “solution 
prompted by the embarrassment” at being otherwise compelled to choose be- 
tween competing references (208). In the absence of an expressed or implied 
intention of the parties Kegel would apply the law which favors “the party 
most interested in the choice” (211), e.g., “the state before the individual, the 
merchant before the non-merchant . . .” (211). More helpful seems the list- 
ing of preferred localizations at the places of certain activities (211) of the 
situs and of common citizenship or domicile. Much could be gained by a 
pooling of German and American experiences in this field. 

Owing to an apparent lack of case law authority, the treatment of torts is 
less satisfactory (216-225). Notwithstanding a seemingly rational reliance on 
the “interests of commerce,” this treatment follows the traditional approach, 
apparently based on a doubtful analogy to contracts, to stress the “place of 
wrong,” so that “everybody may arrange his conduct according to the law 
prevailing there” (216). Much of the American authority adduced for this 
assertedly general proposition is not in point,’* and the analysis ignores the 


11 See Ehrenzweig, “The Statute of Frauds in the Conflict of Laws,” 59 Colum. L. 
Rev. (1959) 874. 

12 See Ehrenzweig, “Contracts in the Conflict of Laws,” 95 Colum. L. Rev. (1959) 
973, 1171. 


13 For an analysis of the cases cited by Kegel, see Ehrenzweig, “The Place of Acting 
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need for a distinct treatment of enterprise liability concerned with the dis- 
tribution of inevitable loss.* But much of what Kegel has to say concerning 
the determination of the place of wrong (219-221) and the application of a 
common personal law (221-223) has not been said before and requires atten- 
tion in this country. Similarly, the German insistence on German law in the 
interest of German defendants (223-225) which is provided in the Code 
(223-225), should give us pause in assessing the role of the lex fori in this 
field. 

Little need be said about the German conflicts law of property whose dis- 
cussion is limited to six pages (228-234), and which seems badly in need of 
utilizing American experience. Ubiquitous application of the lex rei sitae is 
incapable of solving such ever-recurring problems as that of the encumbered 
movable removed without the owner’s consent (231), the subject of hundreds 
of decisions in this country, and likely to become increasingly important in 
Europe. On the other hand, Kegel’s analysis of family law (234-322) is in- 
valuable for the American scholar. Even where the discussion concerns a 
non-American problem such as the engagement to marry (236-238), it is 
worth our study because of Kegel’s astute analysis. He postulates application 
of the “weaker law” (237) so that both the existence of an engagement and 
damages for its breach become contingent on the concurrence of the personal 
laws of both parties. And even for non-European problems such as that of 
interracial marriages, we may learn from Kegel’s text (238-264) which will 
introduce us to the enviable German practice recognizing the lex validitatis 
(245).*° Similarly, the author’s plea for the application of German law as 
against incapacities of foreign married women (257) bears on suggestions 
made for the solution of this intricate problem in this country.*® 

Although divorce (205-280) is exclusively a matter of (local and interna- 
tional) jurisdiction and the lex fori in American law,’ the German conflicts 
rule which is based on the husband’s personal law [disapproved by Kegel as 
violating the equal treatment of the spouses (266)] and on the cumulative 
application of the lex fori (267), is of vital interest for German-American 
conflicts cases. Among the rules governing legitimacy (280-286), one will 
notice particularly a provision due to National-Socialist legislation, according 
to which German law determines the right to attack legitimacy if either 
spouse is a German citizen. It is characteristic of the author’s unprejudiced 
approach which pervades the entire volume, that, beyond repeal of this new 
provision, he recommends that the question be subjected to the mother’s 
personal law whether or not she is a German (284). Similarly persuasive is 
the author’s criticism (288) of the rule which would apply German law to 
any German child though the parents, whose personal law would otherwise 
be applicable, have abandoned their German citizenship (287). On the other 





in Intentional Multistate Torts: Law and Reason versus the Restatement, ” 36 Minn. L. 
Rev. (1951) 1. 
14 See my series of articles on this topic (guest statutes, products liability and vicarious 
liability) in 69 Yale L. J. (1960) 595, 794, 978. 
15 Ehrenzweig, “Miscegenation in the Conflict of Laws,” 45 Cornell L. Q. (1960) 659. 
6 Ehrenzweig, “Contractual Capacity of Married Women and Infants in the Con- 
flict of Laws,” 43 Minn. L. Rev. (1959) 899. 
7 Ehrenzweig, Conflict of Laws (1959) 231-298. 
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hand, one may disagree with the suggestion that the illegitimate father’s 
foreign personal law should prevail over a forum law more favorable to the 
child of the forum state (300). 

The law of adoption (306, 308) which in this country, like divorce, js 
primarily determined by jurisdictional rules,** is greatly burdened in Europe 
by the application of foreign personal laws. This may become crucial in those 
many cases in which Americans have attempted to adopt German children 
and where application of the adopter’s law (e.g. as to his capacity) has had 
to be evaded by resort to improper renvoi. Again, forthright application 
of forum law in the absence of compelling rules or reasons to the contrary 
would have seemed more satisfactory, particularly in Germany where the 
code limits itself to stating a unilateral rule applicable to Germans. 

More could and should be said of the final chapters on the law of succes- 
sion (323-339), international procedural law (339-350), and international 
public law (351-367). But enough has been said, I believe, to show that any 
American scholar who in the future were to deprive himself of benefiting 
from Kegel’s thought would lose much. 

ALBERT A. EHRENZWEIG * 





18 Jd. at 177, 182. 
* Member of the Board of Editors. 


GIANNINI A. Le Convenzioni Internazionali di Diritto Aeronautico. Milano: 
Dott. A. Giuffré, Editore, 1959. Pp. 275. 


This is the third edition of a very useful collection of all international 
conventions of air law, embracing besides the well-known Chicago texts 
and private air law conventions the less easily traceable sanitary and postal 
conventions, also even, the Code de l’air and the Hague Rules on Air War- 
fare, mostly in the original French versions. 


Romane tl, G. Il Trasporto Aereo di Persone. Padova: Casa Editrice Dott. 
Antonio Milani, 1959, Pp. 258. 


Every one of the many treatises on air law in general or on air transport 
law in particular contains one or more chapters on carriage of passengers 
by air. Moreover, there is quite a number of studies which cover some 
particular point. The present book, however, is, to the knowledge of the 
reviewer, the first comprehensive monograph on the subject matter. 

The approach is very sound, logical, and convincing. In the successive 
chapters of the first, fundamental part, the author deals with the contract 
of carriage in general, then reviews the particularities of the carriage of 
persons, and finally focuses attention on the special case of carriage of 
persons by air. This is the basis from which he then proceeds in the main 
part of the book to analyse the legal order, as established on the one hand 
by the Warsaw Convention of 1929, on the other hand by the Codice di 
Navigazione of 1941. 

In all countries which have ratified, or adhered to, the Warsaw Conven- 
tion—and there are scores of them now—there arise quite a few problems 
out of the overlapping and interrelation of the Convention and of purely 
national law. Some of them are more or less general in character, others are 
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particular to one country and to one national law. The author’s analysis 
of the situation in Italy is, for the non-Italian reader, not only interesting 
with regard to the problems which he already knows from his own coun- 
try, but even more so with regard to the particular problems arising under 
the Italian Codice di Navigazione, which is—(“Marittima, Interna, Aerea”)— 
a most remarkable undertaking, if not to integrate maritime and air law, 
at least to lade them together on the same legislative vessel. 

Just some questions of particular interest in which the author has suc- 
ceeded particularly well to make and to carry his point: 

—Carriage of baggage should not be treated as an autonomous species of 
contracts of carriage, because it is in reality but an accessory performance 
under a contract of carriage of persons (pp. 11/56 et seq). 

—One essential distinction between the carriage of persons and that of 
goods refers to the obligation of the carrier to take charge of the goods, 
which goes rather beyond the care which he has to take of passengers and 
non-registered goods (pp. 44 et seq.). 

—In default of specific rules of air law, the rules set up for other types 
of transportation, e.g. for carriage by train, should not be applied per 
analogiam to air carriage, but should be used only to show those general 
principles of transportation law which, as such, are to be applied to air car- 
riage as well (pp. 145 et seq.). This is, in the opinion of the present writer, 
a rule which holds good everywhere. However, it will rarely be applied 
without quite important qualifications which will depend on the situation 
in a given country. In Italy, e.g., such qualifications are to be deduced from 
Article 1 of the Codice di navigazione. 

—General Conditions of Carriage (such as established by IATA) do not 
belong to the normative sources stricto sensu, such as the Codice della Navi- 
gazione or the Warsaw Convention, but are of a purely contractual char- 
acter. Again, the ambit of this principle must be examined according to 
the situation iri a given order of law; with regard to Italian law, e.g., the 
author shows its compatibility with Article 1679 of the Codice civile. (By 
the way, considering the tremendous number of contracts of carriage con- 
cluded under the IATA Conditions of Carriage, a comprehensive and in- 
dependent study and analysis of the question as to how far the IATA Con- 
ditions are compatible with the Warsaw Convention and with—some— 
national laws would be a very meritorious venture). 

—The Warsaw Convention does directly apply to the contracts of carriage, 
which are, according to its own text, within its ambit. This conclusion, and 
the reasoning on which it is based with regard to the situation in Italy, will 
be of particular interest for readers in countries in which similar problems 
arise (e.g. with regard to the self-executing character of the Convention in 
the U.S.A.). 

Some weak points are of a minor character and do not really diminish the 
value of the book (“ .. . aliter, non fit, Avite, liber!”). Whether the gen- 
eral notion of transportation be applicable to some kinds of “transportation” 
of energy may be an interesting question (p. 6), but it would seem rather 
to fall outside the domain of such a study. Somewhat astonishing is the 
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author’s assertion that air charter contracts are “tuttora nella practica un 
fenomeno scarsamente diffuso” (p. 34). Finally, it is a pity that there js 
only a general index, but no index of names nor a table of statutes appended, 


WERNER GULDIMANN * 


* Member of the Zurich Bar. 


Law in Eastern Europe. Vols. 1-3. Z. Szirmai (Ed.) Leyden: A. W. Sijthoff, 
1958-1959. Pp. 83; 131; 157. 


In 1953, the Law Faculty of the University of Leyden set up a Docu- 
mentation Office for Eastern-European Law. In 1958, this Office began a 
series of publications appearing at irregular intervals. The three volumes 
here under review contain studies and documents of particular interest 
for those following the developments in countries with communist regimes. 
Of these, several studies on Soviet law try to assess the role of some of the 
legal reforms enacted during these last years. © 

In volume I, Professor Timasheff discusses the Soviet Regulation (ukase 
No. 222) of May 24, 1955, concerning the Prokuratura (pp. 8-26). This in- 
stitution, entrusted with the guardianship of legality, was created in 1922 
on the personal initiative of Lenin following the old Imperial body of 
procurators. Besides their task of prosecuting government attorneys, the 
Russian procurators were also agents of the central government supervising 
the legality of administrative agencies in the provinces. Before the reforms 
on the Judiciary of 1864, they were called “the eyes of the monarch.” The 
author analyses the functioning of the Prokuratura according to the distinc- 
tion between their powers of “general” and “judicial” supervision correspond- 
ing to the historical roots of the institution. 

The scope of the general guardianship of the Procurator General of the 
Union and of his subordinates (in the Republics, oblasts and Krais, and 
rajon levels) is unlimited, their mission being that of eliminating illegality. 
The officers of the Prokuratura have all-embracing rights of inquiry (in- 
vestigation on the spot of any alleged illegality) but they cannot abrogate an 
illegal instruction or reverse an illegal order, their only choice being either to 
report to their superiors who, eventually, make a protest to the agency guilty 
of illegality or an agency to which the latter is subordinated, or to make 
such a protest themselves. The agency receiving the protest must perform 
an investigation in the course of ten days and inform the procurator about 
the results. The victim of an illegal action may file a complaint with the 
procurator who has the duty to investigate and take measures to restore 
legality. If the complainant does not obtain satisfaction, he can file a petition 
with a higher agency of the Prokuratura. 

The judicial supervision covers the totality of the activities related to the 
courts and the execution of their sentences. The Prokuratura must initiate 
prosecution against the perpetrator of any crime, check that nobody is 
prosecuted without good reason, and also check the strict application of the 
law by all agencies of preliminary investigation. It takes part in the trials 
of criminal cases and in those civil cases where this is required by the inter- 
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Be: ests of the state and the lawful interests of the citizens; it must protest 
> is against judicial decisions when unlawful or ill-founded in fact. The Prokura- 
ed, tura also supervises the execution of sentences of the courts and has the 
* right, which could be considered as the Soviet procedure of habeas corpus, 
to free any person detained illegally. 
Professor Timasheff remarks that the law of 1955 represents one of the 
measures of appeasement taken after Stalin’s death, the insecurity existing 
off, in the Soviet world because of the absence of anything corresponding to 
the American “due process of law” having been one of the most vexing 
problems in the life of Soviet citizens. Despite the wide powers of investiga- 


me: tion given to the Prokuratura (as compared to those granted by the last 
me previous organic law of December 17, 1933) the author doubts that the law 
Mt of 1955 has or will put an end to what could be considered an endemic situ- 
si ation created by the one-party dictatorship in the Soviet Union, namely, 
the “the existence of local cliques consisting of influential party members, a 

few Soviet functionaries in strategic positions and usually a few pseudo- 
| functionaries attached to Soviet corporations and making money by illegal 
” transactions sponsored by the latter who impose their will on almost any- 
he body.” The Prokuratura indeed is not independent of the Party. All of its 
” higher officers are Party members, and, as such, subject to party discipline, 
: which, for those working on the third or fourth level of the Prokuratura 
- is tantamount to obedience to directions of the local party committees. 
ing Therefore, says Professor Timasheff, if influential members of these com- 
“he mittees participate in the cliques above mentioned, the officers of the Pro- 


at kuratura will keep silent. . . 

+ The author finds that history repeats itself. He concludes: “Prior to the 
judicial reform of 1864, the existence of procurators, those ‘eyes of the 
monarch,’ did not prevent the dominance of illegality in the provinces of 


the the Empire. The creation of the Soviet Prokuratura in 1922 did not stop the 
ind dominance of illegality in Soviet life, and so, in all probability it will re- 
YF main despite the new law.” 

a In the second study of volume I, under the title “Res Judicata in the Law 


Rees of the USSR,” Dr. Z. Szirmai examines a series of three ukases of 1954 and 
ley 1955 pertaining to “the extraordinary protest of inspection” against final 
a judgments, the particular Soviet procedure by which cases can be reopened 
and retried. While Soviet law had rejected the concept of res judicata pro 
al veritate habetur from the very beginning, Dr. Szirmai thinks that the rea- 
he sons for introducing the new system provided by the acts of 1954 and 1955 
are different from those which occasioned the first decree of 1921 on retrial 


wi of cases by way of inspection. At that early time, it was felt that extraordi- 

nary remedies were necessary as a corrective to the existence of inexperi- 
enced courts deciding on the basis of improvised statutes and “socialist con- 
ee sciousness,” Today, the system of retrial is kept alive as a useful device by 
” which the Soviet dictatorship, through the procurator, the protagonist of the 
re proceedings of retrial by way of inspection, can check any possible attempts 
"e at independent thinking by the judiciary, the emergence of any de facto in- 
ws dependence of judges, and thus enforce the requirements of “socialist le- 


gality,” that is, the precedence of politics over law. 
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Volume I contains two other well-documented articles, Le Droit des Trans. 
ports par Chemin de Fer en URSS (pp. 70-83) by J. D. Korevaar, member 
of the Documentation Office for Eastern-European Law, on the Decree op 
the Railroads of December 8, 1954, and Social Insurance in the Sovie 
Union (pp. 27-57), in which Dr. G. Kuypers concludes his detailed 
analysis by remarking that, despite claims to the contrary by Soviet legal 
writers, the system of social insurance in the Soviet Union is historically rc. 
lated to the bourgeois systems and does not present any fundamental differ. 
ence with social insurance in any other country. The article of Dr. Kuypers 
is supplemented by a translation in English of The State Pensions Act of 
USSR of July 14, 1956 (pp. 58-69). 

Volume III, under the title Federal Criminal Law of the Soviet Union, 
contains the Russian text and an English translation (with notes and an 
alphabetic index) of the laws of December 25, 1958, enacting the Basic Prin. 
ciples of Criminal Legislation (pp. 34-72) and of Criminal Procedure oj 
the USSR and the Union Republics (pp. 110-152); of the Law on Criminal 
Responsibility for Crimes against the State (pp. 72-85) published in Izves. 
tiia on December 26, 1958, and of the Law on Criminal Responsibility for 
Military Crimes (pp. 86-110) published in the same issue of Izvestiia. The 
texts are preceded by a perceptive introduction (pp. 5-34) written by J. M. 
Van Bemmelen, Professor of Criminal Law, University of Leyden. 

Professor Bemmelen remarks that while the Basic Principles of Criminal 
Legislation of 1958, as compared to those of 1926, mean a return to some 
of the classic principles of criminal law, they represent a rather incomplete 
compilation of the criminal law of different Western European countries 
at the beginning of this century. Astonishment is expressed at the indiffer- 
ence shown to the distinction between preparatory acts and acts of com. 
mission in the provisions concerning attempt. 

The author finds that the new Soviet Law of Crimes against the State, 
although still very severe, is more in accordance with the corresponding 
provisions of Western European laws than was the Code of 1926. Some 
unusual provisions, as that concerning the “aid to international bourgeoisie” 
have disappeared; section 10 of the new law, however, makes it possible for 
the Soviet courts to punish anybody who at some place of the globe acts 
against the interests of states (other than the Soviet Republics) having a 
more or less communistic regime and being what the law calls “workers 
states.” 

The Basic Principles of Criminal Procedure follow the pattern of conti- 
nental criminal proceedings acts with relatively few deficiencies. Bearing 
in mind the fate which befell the constitutional liberties granted by the 
Stalin constitution, Professor Bemmelen cannot refrain from being scepti- 
cal about the list of safeguards for the liberty of the citizen guaranteed by 
the new law. However, he expresses the hope that the new Basic Principles 
are not just another propaganda move but at least an indication of serious 
good intentions, considering that in the last few years something has been 
done to redress the crudest inequities inside the Soviet Union if not in the 
satellites. 

The contents of volume II refer to two countries within the Russian orbit 
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ans. and to Yugoslavia. Mr. Z. Nagorski Sr. presents a comprehensive survey 
aber of the legislation of the Polish People’s Republic between the years 1945- 
= On 1957 (pp. 6-53); Dr. J. C. L. Huiskamp analyses taxation in the Eastern 
Wier Zone of Germany (pp. 102-131); and Professor Steva Tchirkovitch discusses 


iled nationalisations and management by workers’ collectives in Yugoslavia (pp. 
egal 54-101, in French). 
/ re. We look forward to the forthcoming issues of this informative, thought- 
ffer. fully conceived, and scholarly prepared series of publications, which for 
pers Volume 4 has announced the translation of the Soviet Maritime Code of 
t of 1929, with comments by Messrs. Szirmai and J. D. Korevaar and an intro- 
duction by Professor R. P. Cleveringa. As the editor notes in the annunce- 
ion, ment, the Maritime Code presents the particularity of having had the bulk 
an of its provisions applied to this day, showing a remarkable resilience for a 
rin. code enacted in the period of the New Economic Policy. 
> of G. M. RAZI * 
inal prince 

*Member of the D. C. Bar. 
ves. 
for 
The LoEwENSTEIN, K. Verfassungsrecht und Verfassungspraxis der Vereinigten 
M. Staaten. Berlin: Springer-Verlag, 1959. Pp. xxi, 656. 

This is the first modern, comprehensive text in German on American 
nal constitutional life and law. It is an impressive volume in good print and 
me well annotated. The first part, under the title “The Bases of the American 
ete Democracy,” deals with the historical development of our basic law, the 
ries various constitutional amendments and their background, the federal struc- 
fer- ture in general, and the electoral process. The second part is called “The 
m- Federal Organs of State,” but it deals merely with the Congress and the 

President and the relation between these two organs, whereas the federal 
ate, judiciary and its functions are treated in part three. The fourth and last part 
ing is devoted to the Bill of Rights, which the author thinks to be “the essence 
me of American democracy.” An appendix lists the fifty states in the order in 
ie” which they joined the Union, the Presidents, the various political parties 
for and their strength, the bills that have been vetoed since 1913, the number 
cts of laws and other measures that were passed by Congress since 1941, and 
ra the number of cases disposed of in the Supreme Court. The English text of 
rs’ the Constitution, as amended, and a well-done index conclude the book. 

The work pays scanty attention to the constitutions of the states. 
iti- The book makes excellent reading for the sociologist and political scien- 
ng tist. The author’s description of social problems and their legislative solu- 
he tion is lucid, as, e.g., in regard to measures favoring or repressing immigra- 
Iti. tion and refugees. The “sociology of Congress” furnishes an interesting 
by by-light as does the discussion of the Indians, even though one might wish 
les that. the author could have devoted a few more pages to the latter topic. 
us Political scientists will enjoy the discussion of the political parties and 
en that great mystery to foreigners, the primaries. The chapter on lobbying is 
he clear and well-written, as is the survey of budgetary law and practice. The 

Executive Offices of the President, which exist on the side of the Cabinet 

and are therefore bewildering to foreigners, are described in an enlightening 
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fashion. The analysis of the Bill of Rights and the civil liberties which it 
embodies is liberal and at the same time objective, particularly in regard to 
racial problems. 

Lawyers, however, who will search the book for elucidation on concrete 
legal problems will be disappointed in many regards. There are simply too 
many inaccuracies in the book to be a reliable source of American constitu- 
tional law. Thus it is incorrect to say that the Dartmouth College case es- 
tablished the “freedom of contract” against encroachment by state legisla- 
tures. The Dartmouth College case did not deal with the freedom of 
contract (i.e., the freedom to make a contract) which became fortified only 
through the Fourteenth Amendment, nearly fifty years later. Rather, the 
decision dealt with the clause of the Constitution that forbids the states to 
impair the obligation of existing contracts and it extended the prohibition to 
corporate charters. 

It is incorrect to say, as the author does, that Indians until 1924 were 
treated like foreigners, because this special treatment applied only to those 
Indians that continued to live in their tribal reservations. 

The book conveys the impression that, aside from taxation, private prop- 
erty cannot be taken away by governmental authority other than pursuant 
to the Fifth Amendment, in other words, upon payment of just compensa- 
tion. This, however, is true only as far as expropriation in the narrow sense 
is concerned, when the Government takes the property in order to use it, 
The just-compensation rule does not apply in the vast number of situations 
where property is taken—we might say, confiscated—or its use restricted 
under the police power of the government of either the Union or the states. 
(Nor does the rule apply to the power to tax, which the author properly 
mentions). 

The author is at his worst in the treatment of administrative law. He may 
be forgiven for repeating the often-heard fallacy that the President is free 
from judicial control, although this statement is difficult to reconcile with 
the description of the Steel Seizure case, where the author correctly narrates 
how the President was overruled by the Supreme Court of the United States. 
The author’s statement, however, that Congress is constitutionally restricted 
in prescribing the reasons for which a member of an independent regula- 
tory commission may be removed from office is indefensible and certainly 
not backed by the cases he cites. These cases, briefly restated, merely deny 
the President’s right to remove such an officer in the absence of an express 
congressional mandate, which, however, could be given freely. 

In dealing further with the so-called independent agencies, the author 
seems to believe that their appellation “independent” derives from the fact 
that they are independent from judicial control! He seriously asserts in vari- 
ous places that it was only the Administrative Procedure Act of 1946 which 
introduced judicial review of agencies such as the Federal Trade Commis- 
sion or the Interstate Commerce Commission. Actually, of course, the ena- 
bling acts of every one of these agencies, all of which are much older than the 
APA, contain elaborate judicial review provisions; the not very well-chosen 
designation as “independent” stems from those agencies’ position vis a vis 
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the President. Since many educated Europeans are quite aware of the Ameri- 
can judicial review system, the author’s asseverations on this and similar 
points must be highly confusing. 


REGINALD PARKER * 





* Professor of Law, Willamette University. 


Levontin, A. S. On Marriages and Divorces out of the Jurisdiction. Legal 
Studies No. 1. Faculty of Law of the Hebrew University, Jerusalem: 
Mif’al Hashichpul, 1957 (in Hebrew). Pp. iv, 119. 


Before England’s ecclesiastical courts expired in 1857, the common law 
courts had disagreed with them at times over what is a valid marriage. A 
comparable conflict now has arisen between the religious and civil courts 
of Israel." In view of her close ties with the West, this conflict, the topic of 
Professor Levontin’s book, is of more than merely local interest. Moreover, 
it illuminates the dilemma of an increasingly secular society in which, partly 
at least, a religion or rather religions are “established.” With respect to 
marriages and divorces, the new state has preserved the plurality of religious 
law and jurisdiction for its several communities, a pattern that may be 
traced back to the era of the Khalifs. To many Jews outside the ranks of 
the orthodox minority certain rules of their religious law are no longer 
palatable. In particular, some marriage impediments are felt to be archaic, 
others, in addition, bleakly discriminatory against women. Moreover, like 
other religious laws, Jewish law recognizes neither mixed marriages nor 
civil marriages and divorces. In protest, Israelis, unwilling or unable to cele- 
brate a religious marriage (practically the only one available to them) rush 
off to near-by Cyprus, Israel’s “Gretna Green,” or elsewhere for a civil cere- 
mony and then return. Civil and religious laws clash also in an entirely 
different context: many immigrants, long estranged from orthodoxy, were 
validly married or divorced, not under Jewish law, but under the civil law 
of their countries of origin, often decades before they ever set foot on Israel’s 
soil. Are these marriages and divorces “out of the jurisdiction” valid there? 

The rabbinical courts which exercise exclusive jurisdiction over the mar- 
riages and divorces of Jewish nationals or residents of Israel answer flatly: 
no, unless the foreign marriage or divorce has complied with Jewish law, 
a law that is valid everywhere and at all times. The consequences are ob- 
vious. The civil courts have rejected the claim of the religious laws to uni- 
versal and timeless validity, although they can pass only incidenter on the 
validity of marriages and divorces and then only in the light of the particu- 
lar religious law applicable. Lacking clear legislative guidance, they have 
recently upheld the foreign marriages of immigrants, duly solemnized long 
before their arrival in Israel under the foreign law then controlling but in- 
valid under Jewish law now applicable. So far, the fate of the “Cyprus”-type 
marriage in the civil courts remains undetermined. The available ‘space does 
not permit a recital of the complex (and far from harmonious) statutory 


1For further details and references, see Laufer, “Marital Law in Transition: the 
Problem in Israel,” 9 Buffalo Law Rev. (1960) 321. 
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reasoning advanced by the civil courts to justify their position. Broadly 
speaking, they felt bound by recognized principles of conflicts law, as a part 
of the common law which, ever since the Mandatory period, civil courts 
must apply whenever local law yields no rule of decision. 

Professor Levontin’s able study sharply challenges the approach followed 
by the civil courts. In view of the importance of the problem, the book’s 
casual organization is to be regretted. After some introductory comments on 
the concept of “status” in domestic and conflicts law, it discusses on some 
50 pages the validity of foreign marriages in the light of specific Jewish 
marriage impediments. The remaining 64 pages are devoted to ten sepa- 
rate appendices each of which elaborates a particular argument discussed 
earlier. It is Mr. Levontin’s view that civil courts must faithfully conform 
their (incidental) determinations in this area to those of the religious courts. 
Indeed, they must adopt religious rules of procedure where adherence to 
their own rules, as is their present practice, would lead to diversity of re- 
sults. Recourse to conflicts principles so as to curb the timeless universality 
of religious law is improper, he insists, since that law, in respect of marriage 
and divorce, overrides all secular law. In any event, the law of conflicts, 
properly interpreted, does not preclude full uniformity with the position of 
the religious courts. 

Professor Levontin’s thesis has the appeal of simplicity. It also avoids mar- 
riages and divorces “limping about” within the same jurisdiction, an anomaly 
doubtless weighed by the civil courts. Yet, in law as elsewhere, logic and 
simplicity are not ultimates. In assessing the elusive legislative intent, the 
author consistently and I suggest, wrongly, makes light of the growing in- 
trusions of secular law into the field of family law, as illustrated by recent 
statutes seeking greater equality for women, outlawing under-age marriages, 
etc. He shows little concern for the cruelty of destroying the marital status 
of immigrants that was validly established by the law of the parties’ former 
nationality or domicile. Moreover, are the determinations of status by the 
civil courts as futile as he suggests? They will stand if the parties fail to 
invoke religious jurisdiction. They may block the attacks of third parties on 
marital status. They may offer legal and moral support to others similarly 
situated. In discussing the conflicts aspects of the problem, Professor Levon- 
tin suggests that the lex loci celebrationis should not be used to shield the 
“Cyprus” or migratory type of marriage. One may sympathize with this 
view. Support for it may indeed be marshalled for it from writings and 
court decisions in civil-law jurisdictions and in this country. It is quite a 
different story, however, to find persuasive precedent for the retroactive de- 
struction of the marital status of immigrants for which Professor Levontin 
also pleads: Article 40 of the Codigo Bustamante and a few isolated Ameri- 
can cases that may go to that extreme have been widely repudiated as 
unsound. In any event, a broader treatment for this, the more troublesome, 
problem would have been helpful; it may have arisen in other jurisdictions 
with similar jurisdictional schemes, Czarist Russia and Tunisia, for instance, 
to name just two. Beyond that, more sympathy for the dilemma of the 
civil judges is needed. They are evidently under intense social and moral 
pressures to mitigate the rigor of religious law. Neither the legislature nor 
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the law of conflicts has clearly ordained that they must resist them. Caught 
in the line of fire, they react like their brethren elsewhere. As a result, 
Professor Rheinstein’s observation, made in a related context, holds also 
true of Israel: “In democracies it seems that it has been easier for con- 
servatism to dominate in the legislatures than in the courts.” 


JOSEPH LAUFER * 


* Professor of Law, University of Buffalo Law School. 


Brewster, K., Jr., Antitrust and American Business Abroad. New York- 
Toronto-London: McGraw-Hill Book Company, Inc., 1958. Pp. 509. 


This is one of the most interesting books on the influence of American 
antitrust on international business of the last years. The book is remarkable 
in various aspects. It combines “counseling the counselors” in this difficult 
branch of business law with constructive criticism as to the legal policy of 
the application of antitrust to foreign business relations of Americans. Ad- 
dressing himself, thus, to American readers, the author also furnishes valu- 
able information to non-Americans on the problems of administering an 


] 
, ' 
American-styled law to international business. 
It is fair to say that antitrust morals are higher and more refined in the 
. United States than in any other country of the world. In applying these 
standards to American business abroad, American judges find themselves 
in the dilemma of either conceding to the American businessman a laxer 
code of antitrust ethics adaptable to restrictive trade practices in the respec- 
: tive partner countries, or fencing the American partner of the deal into an 
| area of economic isolation. In other words, the problem is to stick to tradi- 
; tional American antitrust patterns and yet to give the American dealer 
; abroad a hand free enough to compete with foreign interests that are not 
; bound to respect comparable antitrust regulations. For the American busi- 
nessman wishing to do business abroad the difficulties are aggravated by 
: the ambiguities and uncertainties of the construction of American antitrust 
statutes in international cases. 
: The author gives a complete analysis of the possibilities of arrangements 
; in foreign enterprise. This survey includes exports, licenses, acquisitions of 
foreign firms, joint enterprises, and some other important features of inter- 
national business contact. To each point, the author reports the law as it is 
. now practiced by the courts; then follows a general evaluation of the law’s 
. impact on American business abroad; this chapter being largely based on 
n interviews with company executives and other people doing international 
i- business. Here the criticism as to the hampering effect of strict antitrust 
1s standards to foreign business is analyzed. 
3 In his final recommendations the author proposes a co-operation of anti- 
is trust administration and the Department of State to facilitate an ad hoc 
C, weighing of the counteracting interests before an antitrust complaint is 
e filed or a relief governing foreign parties or rights is granted by the courts. 
il There should be no per se illegality of restraints attached to a license, to 
acquisitions, or to joint ventures. The Webb-Pomerene Act should be re- 














558 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 9 


pealed, and a proper interpretation of the Sherman Act should make the 
Webb Act with its strict regulations unnecessary. 

These proposals are very interesting and may have substantial influence 
on the future of American antitrust policy in regard to foreign enterprise, 
They touch basic questions of antitust which must be answered by every 
country that has a legislation against trade restraints and does foreign busi- 
ness. It is not possible here to go into details. Just one remark in connec. 
tion with §§ 6, 7 of the German Law against Trade Restraints of 1957 may 
be made: It seems very unlikely that, according to German ideas of Rechts. 
staat, an influence of the Ministry of Foreign Affairs on a legal procedure 
in an export or import cartel affair could be taken into consideration. 

Parts of the book have been contributed by other scholars, Prof. Traut- 
mann of Harvard University, Mr. Hugh Scott, Mr. John T. Nooman, Jr, 
Mr. Steuart L. Pittmann and Mr. David G. Gill. These parts nicely fit into 
the picture of American antitrust abroad drawn by the author. 

The book shows the necessity of an international scheme of antitrust that 
goes beyond the limited scope of the Havana Charter of 1948. This Charter 
was just the beginning of a development of international awareness of the 
problems of trade restraints. It is now time to go one or two steps further. 
The growing interdependence of European and Atlantic trade, and the 
“joint venture” of industrialized countries to help the underdeveloped ones 
to build up their own economies show this necessity very clearly. 

Moreover, the book by Professor Brewster is an interesting contribution 
to international public law by giving examples how conflicts in public law 
can be resolved. The field of conflicts of national public laws still is unex- 
plored to a vast extent, compared with conflicts of private laws. It must 
suffice here to stress the importance of the book in this regard too, without 
giving examples. The author and the organization which enabled him to 
do the preparatory research should be thanked for this book. 

WOLFGANG FIKENTSCHER * 


* Dr. Jur., LL.M., Professor of Law, University of Minster, Westphalia, Germany. 


Stason, E. B., Estep, S. D., Pierce, W. J. Atoms and the Law. Ann Arbor: 
The University of Michigan Law School, 1959, Pp. xxvii, 1512. 


Ever since the first destructive use of atomic fission awed humanity, law- 
yers have been pondering about the impact of atomic developments on the 
legal fabric of a national as well as the international community.’ Generally 
speaking, this is also the subject of the present book, though limited to 
peaceful uses of nuclear energy. However, its extent, the depth and range of 
the inquiry, and the scope of references and documentation with which the 


1 See, for instance, the extensive, though only American, bibliography in CCH, Atomic 
Energy Law Reporter, secs. 15,021 ff., 15,301 ff., and the number of symposia on legal 
atomic aspects, as “Nuclear Energy and the Law,” 12 Vand. L.R. (1958) 1; “Atomic 
Energy and the Law,” 46 Cal. L.R. (1958) 1; “Legal Aspects of an Atomic Era,” 34 
Texas L.R. (1956) 6; “Atomic Power Development,” 21 Law and Contemporary Prob- 
lems (1956) Winter; “Atomic Energy Law,” 25 Geo. W.U.L.R. (1957) 4; “Regula- 
tory Responsibility in the Atomic Energy Program,” 7 Cleveland-Marshall L.R. (1958) 
January. 





























































1960 | BOOK REVIEWS 559 


e authors support their opinions, places this book among the few prominent 
works published in this field up to now. The authors are distinguished 
professors of the Law Faculty where atomic legal research has been vigor- 


e 
. ously pursued for some time. In fact, Dean Stason has been one of the 
y very first who have been concerned with the impact of atoms on the law.” 
- The present book, as observed in the preface, is the result of a continuous 
. research project started in 1951 and made possible, in addition to other 
y financial assistance, by a substantial initial grant from the Michigan Memo- 
. rial-Phoenix Project. 
¢ Partial results of the research undertaken, already published some time 

ago,® are incorporated in the present publication, while the whole subject 
t- matter is divided into five parts. 
i Parts One and Two are reserved to the common and statutory law of 
0 torts and open with an excellent informative description of basic technical 

data about atomic physics. On the whole, it best attests not only to the ex- 
at tent of the extralegal studies the authors had to, and lawyers will be ex- 
r pected to undertake, but also to the changing foundation of the law itself. 
le It clearly indicates that the lawyer’s famous “horse sense” will not suffice for 
I. cases in the nuclear category. This in turn raises, as the authors point out, 
le an important issue of jurors’ competence to try facts, namely in such areas 
es as negligence in atomic activities. 

In effect, the discussion of torts dominates the book, while negligence oc- 

n cupies, in addition to strict liability and workmen’s compensation, about 
Ww one third of the over-all contents. Relying chiefly on tort doctrines as ex- 
X- pounded by Professor Prosser, and Professors Harper and James, the au- 
st thors review hundreds of cases examining their eventual application to in- 
ut juries from atomic radiation. But, as it might have been expected, since so 
to many facets of nuclear fission are still unknown and causal relations un- 


clear, what undoubtedly is of importance for the formulation of duty, the 
onus probandi, and the social policy as embodied in the doctrine of proxi- 
mate cause, the reviewed precedents are not always sufficiently convincing 
to be significant regarding the present state, or the future developments, of 
atomic law. In quite a few instances, the authors readily admit, after lengthy 





Ir: analyses of the available material, that there are simply no relevant cases on 
which a reasoned opinion about law applicable to atomic activities could 
y- rest. It is further evident that their conclusions are on the safest ground 
he when past instances involved some kind of radiation or X-ray injuries. 
ly An original and certainly interesting suggestion is advanced with respect 
to to problems of liability for delayed radiation injuries. Dean Stason, and 
of Professors Estep and Pierce suggest the creation of a contingent injury 
he fund* to provide security for those who, being negligently exposed to radi- 
nic * Cf., Stason, “Law and Atomic Energy,” Annals of the American Academy of Politi- 
zal cal and Social Science (1947) 87; or his “Administrative Control of Atomic Energy,” 
nic 16 Utah Bar Bulletin 211, Annual Proceedings No. 1947; etc. 
34 ’ Thus, Stason, Estep, Pierce, Atomic Energy. Technology for Lawyers. ‘Ann Arbor: 
ob- University of Michigan Law School, 1956, pp. 75; and State Regulations of Atomic 
la- Energy. Ann Arbor: University of Michigan Law School, 1956, pp. vi, 186. 
8) *In some respect similar solutions are provided in the “fond pour dommages 


atomiques différés” in arts. 18-21 of the Swiss Loi Fédérale sur l'utilisation pacifique de 
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tion, will suffer from injurious consequences only after the statute of limi- 
tations has run. However, a prospective defendant is to be protected as 
well, since the plaintiff must initiate the suit, after being negligently ex. 
posed to radiation, within the statute of limitations. Yet, providing he proves 
his case, he will not receive any damages. Instead, the negligent defendant 
will be required to pay into the fund an amount of money depending on 
an estimate of the future extent of the injury and probability of its occur. 
rence. The plaintiff shall have merely a claim against the fund, and only if, 
and when, the radiation injuries develop. 

Obviously, this does not exhaust all possible situations, as, e.g., whether 
a plaintiff should be allowed to demand greater damages when more seri- 
ous injuries develop than originally estimated. The authors’ suggested answer 
is: no. Or, what happens to payments into the fund in case the plaintiff dies 
from other causes before radiation injuries developed. Another problem, 
whether such a fund should be administered privately, by state, or federal 
government, would certainly evoke spirited dispute. The authors apparently 
favor a federal solution. 

The issue of states’ competence in atomic activities is dealt with in Part III 
where the situation in ten® selected states is analyzed. Insofar as atomic 
power is generated in public utilities, the question of state regulatory powers, 
though not necessarily within their scope, does not seem to constitute any 
real problem. It is much more difficult to draw a dividing line between 
local, state, and federal authority when it comes to the development of 
atomic energy, the federal safety and health program, national security, labor 
regulations, etc. As the authors observe, much depends here on the interpre- 
tation of the legislative intent, but as the precedents show, this does not re- 
move all the uncertainty about the law. Nevertheless in some activities, as, 
for instance, in licensing atomic installations, the authors enumerate many 
valid reasons for their opinion that the legislative intent to pre-empt this 
field from any but federal authority is well-established. On the other hand, 
they point out, the states have also legitimate interests in promoting the 
welfare of their population, and hence, in developing atomic energy, as well 
as in protecting the public against nuclear hazards and natural resources 
against contamination and pollution. To show how all this could be achieved 
without impinging on federally pre-empted competence, they enclose, with 
extensive comments and Appendixes, their own draft of the Michigan Model 
State Act to Promote Atomic Energy and Control Radiation Hazards as 
presented in the State Legislature in 1958. 

The author of Part IV is Mr. Courts Oulahan who inquires into limita- 
tions imposed on atomic activities by the Federal Government. His analyses, 





l’énergie atomique et la protection contre les radiations, of December 23, 1959. In this 
context it may also be remarked that in the review of foreign statutory indemnifications 
for nuclear damages on p. 712, it is erroneously stated that in Switzerland a limit 
of liability relates to a nuclear accident. In truth, in the original bill (art. 19(2)), as 
in the law (art. 21(2)), liability limits are spelled out for a nuclear installation. The 
consequences of this solution, as compared with our own, are of considerable practical 
importance. 

® California, Illinois, Michigan, Missouri, New Jersey, New York, Ohio, Pennsylvania, 
Texas, and Wisconsin. 
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supported with rich reference materials, expertly trace the development of 
what has been called the “dictatorship of the technically competent.” Yet, 
and in spite of the fact that government regulations cover “every facet in 
the field of atomic energy,” and that loosely defined national security and 
common defense might have served as avenues for administrative abuses, 
the author concludes that the Atomic Energy Commission, the chief instru- 
ment of federal nuclear policies, has exercised its powers in accordance with 
“both the letter and the spirit of the Administrative Procedure Act.” After 
reviewing licensing and forms of its review, a chapter on the contracting 
powers of the A.E.C, closes this certainly interesting portion of the book. 

In its last, fifth Part, the book turns to the international control of atomic 
activities. Its two chapters confront events, which to a certain degree, char- 
acterize the differing concepts of the United States and the USSR in inter- 
national nuclear affairs. Thus, on one hand, the International Atomic En- 
ergy Agency, resulting from the President’s program of Atoms for Peace, 
its organization, world-wide functions and problems are competently pre- 
sented by Mr. Bernhard G. Bechhoefer and Professor Eric Stein.* 

On the other hand, Soviet Russia’s role in international atomic activities 
is submitted to scrutiny by Professor Horace W. Dewey. His highly in- 
structive inquiry acquaints readers with interesting aspects of the USSR 
role in the Communist Joint Nuclear Research Institute, with the purposes 
and framework of the communist bilateral agreements for nuclear peaceful 
co-operation, and Soviet Russia’s attitude to the IAEA, and other regional 
atomic organizations. And it is hardly surprising that the author, after a 
well documented analysis,” comes to the conclusion that the Joint Nuclear 
Research Institute which, according to Communist assertions represents a 
model of co-operation among sovereign states, is an instrument of Soviet 
policies, while bilateral agreements, in spite of their professed peaceful aims, 
pursue also important military objectives. 

It should still be added that the authors of both chapters include exten- 
sive documentary material in Appendixes. 

It is, however, regrettable that there is no index in the book and no over- 
all table of cases. The former would have certainly been a very useful cross- 
reference in a book of this extent. The latter, considering the fact that there 
are hundreds of cases, and many very recent, which are commented upon 
or quoted, especially in the first three chapters, seems equally desirable. It 
may even be asked, whether both could still not be provided in a supple- 
ment. It would certainly save many a reader much of his travail and ex- 
asperation when tracing prior references or precedents. Nevertheless, as above 
remarked, this publication represents a significant work, which is as much 
to the credit of its leading authors as the numerous collaborators whose 
assistance is so generously acknowledged throughout the book. They have 
undertaken a difficult task of formulating viable precepts for atomic laws 
which would secure a socially useful development of nuclear energy with- 





® Cf. also 55 Mich. L.R. (1957) 6, 747. 
™ Nevertheless a small error in footnote 147 on p. 1451 should be pointed out. There, 
10 Russian Review No. 2 (Oct.) 1951 is quoted as a source of the particular informa- 
tion. The correct reference is 11 Russian Review No. 2 (April) 1952. 
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out the appalling legal shortcomings attending the industrial revolution 
some hundred years ago. And even though some of the authors’ sugges. 
tions and conclusions may not be vindicated by the future development of 
atomic laws, the minutiously collected factual basis of the book will cer- 
tainly maintain its usefulness for a long time to come. 


JAROSLAV G. POLACH * 


* Dr. Iur. (Masaryk University) Brno; M.A. (The American University); M.CLL, 
(A.P.) (The George Washington University); Research Representative for Western 
Europe, Social Research and Studies Society (Brussels). 


Bator, F. M. The Question of Government Spending. Public Needs and 
Private Wants. New York: Harper & Brothers, 1960. Pp. xvi, 167. 


Does the Government spend too much? Total governmental expenditure 
in the United States (federal, state, and local) rose between the years 1929- 
1957 from a modest 10.2 billion dollars to 110.1: billion. This latter figure is 
a very large sum of money by any standard, and the tenfold increase in 28 
years a very substantial one indeed. But is it too much? The book has no 
“Yes-or-No” answer to this question; it gives the data, analyzes them, and 
discusses critically the various arguments which are currently brought up 
both in scientific literature and in political controversy on the subject, but 
leaves it to the reader to form his own conclusions according to his own 
political credo. 

The two main issues discussed in the book are the effect of government 
spending (1) on inflation and (2) on the distribution of goods and services 
available between “private claimants,” on the one hand, and federal, state, 
and local governments on the other. In giving the statistical data on govern- 
ment spending as a basis of the discussion, the figures are grouped and 
analyzed with a view to these two main considerations. 

The author differentiates between governmental expenditure for the pur- 
chase of goods and services (from typewriters through B-52’s to the salaries 
of civil servants), which he calls “exhaustive expenditure,” and spending 
that absorbs no output but merely redistributes income or assets (“nonex- 
haustive expenditure”), such as interest on public debt, payments as un- 
employment compensation. The latter category “does not constitute a claim 
on labor or other scarce resources,” and naturally only the first diverts re- 
sources from production for private account. In breaking down the over-all 
figures into these two categories, one sees from the tables compiled by the 
author that the “nonexhaustive” spending increased between 1929 and 1957 
from under $1.7 billion per annum to $25.5 billion, whereas the expenditure 
for goods and services rose during the same period from $8.5 billion to 
$84.5 billion. The total of government spending (in 1957 $110.1 billion) 
is further broken down, e.g. between federal ($76.3 billion) and state and 
local government spending ($37.4 billion). The increase in spending is ad- 
justed to “stable dollars,” which then shows a much less staggering increase, 
and is placed against the perspective of population growth and the increase 
of the annual Gross National Product. 

It is against the background of this interesting quantitative history and 
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statistical analysis that the question is raised whether the often heard argu- 
ment holds water that increased government spending necessarily causes 
inflation. The author concedes, historically, that “government spending has 
certainly contributed to that excess of total spending over the capacity of 
the economy to produce goods and services which has been the proximate 
cause of inflation (at least until 1957)” (p. 43). But there is no unbreakable 
link between public spending and price inflation; he argues; “inflation to 
the extent that it is sensitive to spending, has to do with the balance .. . 
between the capacity to produce goods and services and the level of total 
(ie. public and private) spending for such goods and services” (p. 44). If 
private spending is restricted by increased taxation, the increased govern- 
ment spending will have no inflationary effect. Politicians are loath to 
raise taxes, but this—from the theoretical point of view—is besides the point. 
The question is whether it is true that by raising taxes the spending by the 
private sector of the economy cannot be restricted sufficiently to counteract 
increased public spending. The author finds that, historically, this does not 
correspond to facts. His functional analysis comes to the same conclusion, 
in which the present reviewer concurs, although to him one much empha- 
sized argument of the author is debatable. Professor Bator believes (p. 52) 
that “to hold that it is impossible to increase public purchases without infla- 
tion is to hold that an increase in tax rates will release no more than zero 
cents’ worth of resources”; he then shows that the effect of the tax increase 
will not be “zero.” But, surely, if an increase of the tax rate is calculated to 
siphon off just sufficient funds from the private sector to counteract the 
increase in public spending, any deficiency in the decrease in the private 
sector will act as an inflationary force. If the government spends, say, one 
billion more, and private spending is reduced by three-quarters of a billion 
only, there is an additional one-quarter billion available to bid for the exist- 
ing scarce resources available to the economy, and this will ordinarily act 
as an inflationary lever. The author’s final conclusion on this point, how- 
ever, is convincing when he says: “The view that an increase in tax rates, if 
accompanied by tight money, would have been important to reduce private 
spending and eliminate the excess is untenable” (p. 59). 

The second half of the book deals with the vital social and economic 
issues brought about by the interrelation between public spending and the 
allocation of scarce resources. 

The book is written with scientific detachment, much objectivity and 
clarity, and will explode some economic slogans and fallacious myths which 
are uncritically repeated even in the polite society of theoretical economists. 

The author, we learn from the jacket, is Associate Professor of Economics 
at M.I.T., is on the research staff of that institution’s Center for Interna- 
tional Studies, presently on a year’s leave to work with the economics staff 
of the Rand Corporation in Santa Monica. ' 

JOSEPH DACH * 


* Professorial Lecturer in Monetary Law, George Washington University; administra- 
teur-délégué, TIEC A. G., Zurich. 
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MarsHa.L, H. H., Natural Justice. London: Sweet & Maxwell Ltd., 1959, 
Pp. xxiii, 201. 


For an American lawyer whose first training was that of a civilian, Mr, 
Marshall’s book is an invitation to wander, once again, in the ever-changing 
world of words. “Natural justice” is not a term, as many others unfortu- 
nately are, which cannot pass the test of translation from the common law 
into the civil law language. In French, German, Italian, Spanish, “natural 
justice” means the same as in English, with the modifier “natural” carrying 
the same nuance of above-the-positive, the strict letter of the law. Yet, across 
the English Channel, the phrase had an adventure it missed on the conti- 
nent. In countries of statute-law, “natural justice” has never left its original 
academic habitat, remaining to this day the exclusive lot of professors and 
philosophers. Civilian legislators would not think of using words implying 
acknowledgment of any law other than that of their enactments, represent- 
ing the only valid expression of the sovereign will of the nation and hence 
the only binding rules. Moreover, as has been so suggestively remarked, 
“the civilian likes to be able to see clearly the shape and limits of the abstract 
concepts . . . with which he has to work before he starts to work with 
them.”* Thus, “natural justice” did not go to press in civil law legislation’ 
and, consequently, did not make the judicial reports either, since civilian 
judges don’t talk about what is not in the statutes. In the common law 
world, things have been different. “The common lawyer is much more in- 
clined to use a concept of half-known outline as soon as he knows it is 
capable of performing the actual limited task he wants it to perform, leav- 
ing for further consideration what its other possibilities may be.”* This is 
how, across the English Channel and the Atlantic, “natural justice” found 
its way into statutes and, of course first in judicial decisions (nothing since 
Creation* being outside the reach of the dicta of a common law judge). 

In American law, the career of “natural justice” has been rather obscure. 
Words and Phrases, the Who’s Who of American Jurisprudence, cites only 
three indifferent quotations,” the Corpus Juris mentions only two of them 





1F, H. Lawson, A Common Lawyer Looks at the Civil Law, 1953, Ann Arbor at 
p. 66. 

2 See, however, article 1 of the new Egyptian Civil Code which came into force 
on October 15, 1949: “In the absence of a provision of a law that is applicable, the 
judge will decide according to custom and in the absence of custom in accordance 
with the principles of Muslim law. In the absence of such principles, the judges will 
apply the principles of natural justice and the rules of equity.” 

3 Lawson, Joc. cit. 

*In R. v. Chancellor of Cambridge (1 Strange 557) cited at page 17 of the book 
under review, Fortescue J. in 1723, says for instance: “The laws of God and man both 
give the party an opportunity to make his defence, if he has any. I remember to have 
heard it observed by a very learned man upon such an occasion, that even God 
himself did not pass sentence upon Adam, before he was called upon to make his 
defence. Adam (says God) where art thou? Hast thou not eaten of the tree, whereof 
I commanded thee that shouldst not eat? And the same question was put to Eve also.” 

5 By “natural justice’ we mean that which is founded in equity, in honesty and 
right. Natural justice requires that a parent shall care for his children. Kempsey Vv. 
Maginnis, 2 Mich. N.P. 49, 55. 

“Natural justice” is the attempt of honorable men to do that which is fair, and what 
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in a hardly visible footnote, and other encyclopaedias snub “natural justice” 
completely. But in the law of the British Empire there was many a limited 
task to be assigned to our phrase which thus went for a long and busy sail 
through English (pp. 25-60), Dominion, and Dependencies courts (pp. 93- 
111) and legislation of the Overseas Dependencies of the Crown (pp. 165- 
178). The travelogue of this journey has been retraced by Mr. Marshall in 
a minutely kept log which can be given as example of the genre. 

Down until the eighteenth century, “natural justice” was often used in- 
terchangeably with “natural law” and other synonymous phrases as “natural 
equity,” “the laws of God,” or summum jus. In the seventeenth century, 
appeared the first signs of an evolution in the meaning of the term. It began 
to be construed as only that part of natural law relating to the administra- 
tion of justice (p. 12). The evolution has continued to our days when 
“natural justice” has become a technical concept describing two specific rules 
of procedure, to know, first, that no man shall be judge in his own cause, 
second, that both parties shall be heard, audi alteram partem. A parallel 
process to this change in meaning has been what one could call that of a 
change in status. At the beginning, the doctrine of the supremacy and im- 
mutability of natural law (to which natural justice was a synonym) was 
held to be part of the common law. The famous Calvin’s Case of 1608 was 
to a great extent decided on the basis of natural law. Dr. Bonham’s Case, 
in 1610, had ruled that “when an Act of Parliament is against common 
right and reason or repugnant or impossible to be performed the common 
law will control it, and adjudge such Act to be void,” and, as late as 1824, 
English judges sought to uphold the supremacy of natural law over Acts 
of the legislature (p. 13). The doctrine of the supremacy of natural law 
did not, however, survive far into the nineteenth century, and in 1842, the 
Judicial Committee of the Privy Council proclaimed the supremacy of Par- 
liament as a fundamental principle of the British Constitution.® A terse 
expression of this doctrine was given in 1914 when Vaughan Williams L,]J. 
said: “Parliament is omnipotent” (R. v. Local Government Board, ex p. 
Arlidge, 1 K.B. 160,175). 


In its modern acceptance restricted to the two procedural rules above 





is fair is a question of standards and conduct about which men may differ. Ralli v. 
Societa Anonima di Navigazione a Vapore, G. L. Premuda. D.C.N.Y., 222 F. 994, 1000. 

By “natural justice” in the rule that, when one makes a will contrary to natural jus- 
tice, that fact may be considered with other facts, means that which is founded in 
equity, honesty and right, and “natural justice” requires that a parent shall care for 
his children. The fact that testatrix, 70 years of age, gave the bulk of her property. . . . 

®In the United States, courts seem to have never been permitted to declare a statute 
void or unconstitutional as being unjust to general principles of justice, liberty, or 
rights not expressed in the Constitution. See C.C.N.C. 1798. Minge v. Gilmour, Fed. 
Cas. No. 9,631, Brunner, Col. Cas. 383, 1 Car. Law Rep. 34; U.S. Conn. 1872. Calder v. 
Bull, 3 U.S. 386, 3 Dall. 386, 1 L.Ed. 648, affirming 1796, 2 Root, 350; C.C.A. Ohio 
1904. Kane v. Erie R. Co. 133 F. 681, 67 C.C.A. 653, 68 L.R.A. 788, reversing, C. C., 
128, F. 474; C.C. Ind. 1895. Forsythe v. City of Hammond, 68 F. 774, reversed 1896, 
71 F. 443, 18 C.C.A. 175, reversed 17 S.Ct. 665, 166 U.S. 506, 41 L.Ed. 1095. See, how- 
ever, Bennet v. Boggs, Fed. Cas. No. 1,319 Baldw. 60 where it was said that “statutes 
which violate the plain and obvious principles of common right and common reason 
are null and void.” C.C.N.J. 1830. 
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noted, “natural justice” is often cited as the criterion for assessing the 
validity of a great variety of British decisions, foreign judgments (p. 92), 
of the exercise of statutory powers by Ministers and Administrative Tri- 
bunals (pp. 119-164) and, as has already been mentioned, of laws of the 
Overseas Territories of the Crown. As Attorney General for the Northern 
Region of Nigeria, the author has himself had experience with the appli- 
cation of the principles of natural justice and, as he says in the Preface, his 
initial intention was to arrange and classify the available material primarily 
for the use of “lawyers and laymen including native or customary courts 
judges, who in one capacity or another have a duty to assist in the admin- 
istration of justice in Her Majesty’s overseas territories.” However, since 
“the principles of natural justice are easy to proclaim, but their precise ex. 
tent is far less easy to define” (Evershed M.R. in Abbott v. Sullivan, [1952] 
1 Q.B. 189), Mr. Marshall felt the need of enlarging his researches from 
the applications of today to those of the past. The result of his patient labor 
through a vast mass of authority is a fine book, on a great subject, written 
with admirable clarity and straightforwardness. Many an endeavour begun 
with a limited purpose leads to much more in the hands of a scholar. 


G. M. RAZI * 


* Member of the D. C. Bar. 
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International Lawyers Convention in 
Israel, 1958. Jerusalem: (Jerusalem 
Post Press), 1959. Pp. xii, 360. 


This convention was one of the 
principal international events in the 
program of celebrations of the tenth 
anniversary of Israel’s independence. 
It was attended by lawyers from 
seventeen countries. The foreign par- 
ticipants (including this reviewer) 
could not help but be impressed by 
the new State and its staggering 
problems and, in particular, by the 
complexity of its legal system and 
the excellence of its legal profession. 

The volume under review is a 
record of the proceedings of the con- 
vention. It contains the opening ad- 
dress by the Attorney General of 
Israel on “the spirit of Israel law” 
and the reports and discussions on 
the reception and development of 
common law and equity in Israel, on 
its social, labor, and tax legislation, 
on the rabbinical courts and Jewish 
law, on the laws of wills, on prob- 
lems of Israeli constitutional and ad- 
ministrative law, on civil rights in 
Israeli courts, and on questions of cur- 
rency and foreign investments. For- 
eign contributions include addresses 
by Lord Justice Denning on “respon- 
sibility before the law,” by Dean Z. 
Cowen (Melbourne) on the emer- 
gence of another new state, Malaya, 
and by Associate Dean D. Cavers 
(Harvard) on “legal education in 
the atomic age.” 

The law of Israel is by no means 
identical with the Jewish written law 
as laid down in the Scriptures or 
oral law as compiled in the Talmud, 
or codified by Maimonides and Caro 
in the twelfth and sixteenth cen- 
turies, and as further developed and 





explained in numerous responsa up 
to the present time. Jewish law ap- 
plies to Israeli Jews in matters of 
personal status (marriage, divorce, 
successions, adoption of minors, etc.), 
but even then only to the extent 
that it has not been modified by 
Israeli legislation. As the Attorney 
General of Israel put it (p. 20), “the 
very first legislative act of the State 
[made it clear] that its legislative 
power should vest in a legislative as- 
sembly which would legislate accord- 
ing to the will of the majority of its 
members; and several proposals . . . 
to have Jewish law introduced—if 
not as the law of the land, at least 
as the residuary law to be resorted 
to where no statutory provision ap- 
plied, failed always to obtain the 
necessary majority.” This is a funda- 
mental problem, about which opin- 
ions are deeply divided and which 
is also responsible, in part, for the 
absence of a formal constitution in 
Israel. 

SALO ENGEL 


Grttzner, H. Internationaler Rechts- 


hilfeverkehr in Strafsachen. Ham- 
burg/Berlin/Bonn: R. v. Decker’s 
Verlag, 1960. (loose-leaf edition). 


The seventh supplement to this 
extremely valuable loose-leaf publi- 
cation covering the relations of the 
Federal German Republic with other 
states in the province of criminal 
justice includes all additional legal 
material up to January 1960. It falls 
into the following categories: treaties 
and agreements concerning legal aid 
(letters rogatory) in criminal matters 
concluded by the Federal Republic 
with France, Brazil, Iraq, Liechten- 
stein, Morocco, The Netherlands, and 
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Sweden; additional communications 
concerning the International Conven- 
tion on Motor Transport; and the 
legislation on extradition of France, 
Iraq, Liechtenstein, and Morocco. 
As on previous occasions, the re- 
viewer finds the instructions clear 
regarding the insertion of the new 
material which supplements the al- 
ready published volumes, and the 
arrangement of the various classes 
of legal provisions well adapted for 
the expansion of the publication. 


KAZIMIERZ GRZYBOWSKI 


Dennincer, E. Die Traditionsfunktion 
des Seekonnossements im Interna- 
tionalen Privatrecht. Frankfurt/M./ 
Berlin: A. Metzner Verlag, 1959. 
Pp. 102. 


The regulation of the effects in 
rem of the transfer of a B/L cover- 
ing goods in transit, still remains a 
most debated and unsolved problem 
among those created by the increas- 
ing development of transportation of 
goods by sea. 

This topic which affects property, 
maritime, and negotiable instruments 
law, presents a number of inherent 
complications and difficulties from 
the point of view of conflict of laws, 
and this is possibly the reason why 
it has not yet been regulated by any 
international convention. The schol- 
arly way in which the author handles 
the question, his methodical analysis, 
and the rich documentation, are in- 
deed a valuable contribution towards 
its solution. 

After a short introduction in 
which the author explains the pro- 
cedure he follows in his analysis, he 
surveys national legislations and notes 
the attempts that have been made 
to provide for a uniform interna- 
tional solution. He defines and ana- 
lyses the concept res in transitu, with 
special emphasis on the transporta- 
tion of goods by sea, and restricts his 
study to those goods only for which 
a B/L has been issued (dokumen- 
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tierte Waren). He examines on a 
comparative basis the rights in rem 
governed by the statute to which the 
rit. is subject, the way in which 
such rights can be obtained through 
various types of B/L, as well as the 
limits of application of the statute. 
Discussion follows of the criteria— 
both positive and negative—that will 
determine the statute of r.it. After 
stating that the lex rei situs offers 
no solution to the problem, he sug- 
gests as such criteria the continuous 
connection in time and place of the 
applicable statute to the goods in 
transit, so that the former can apply 
to any transaction that affects the 
latter (Aktualisierbarkeit) regardless 
of the place the goods are at the time 
(Lokalisierbarkeit), as well as the 
objectivity of such statute (i.e. its 
determination irrespectively of the 
will of the parties) which is neces- 
sary to provide certainty of law and 
security of transactions. 

He reviews various theories and 
statutes proposed or applied, classi- 
fying them into two general catego- 
ries: those attached to some fixed 
location, e.g., law of the flag, and 
those independent of such location 
e.g., lex actus, and he concludes by 
suggesting a statute concentrating 
the maximum of advantages and the 
minimum of defects, this being the 
law of the country where the car- 
rier’s company has its domicile. Such 
a statute applicable in case of lack 
of agreement, or in doubt about the 
agreement, may, in the author’s opin- 
ion, serve better the needs of com- 
merce, and secure certainty of law 
(Rechtssicherheit). 

SP. N. VLACHOS 


Rewr, H. The United States and the 


Treaty Law of the Sea. Minneapolis: 
University of Minnesota Press, 1959. 
Pp. 451. 


Only a naval expert could do full 
justice to this remarkable book. It 
digests an almost unbelievable wealth 
of material concerning the use and 
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abuse of the seas. It shows how 
many aspects of peace-time activities 
on the high seas have been made a 
subject of international agreement. 
The author rightly stresses the im- 
portant role which the United States 
had in this field ever since they came 
into existence. In view of the fact 
that the high seas are res communis, 
all these treaties could really be fully 
effective only in case of their univer- 
sal acceptance and of the establish- 
ment of some system of international 
control. Alas, we are still very far 
from seeing either of these conditions 
fulfilled in a foreseeable future, al- 
though the subject matters of these 
treaties do concern matters of univer- 
sal interest which are thus only in- 
completely protected. We cannot even 
give a list of all the subjects treated 
by the author. Among the more im- 
portant are the many problems of 
fisheries, submarine cables, pollution 
of the sea, continental shelf, safety 
at sea, safety of the shore state, flags 
of convenience, prohibition of slavery 
and narcotics, etc. The book also 
summarizes the results of the Geneva 
Conference of the Law of the Sea of 
1958. The author does not only ana- 
lyze the various treaties. He also 
gives a good picture of the technical, 
physical, social, and economic back- 
ground of the various problems, 
which is very instructive. An exten- 
sive bibliography completes this use- 


ful book. 


IGNAZ SEIDL-HOHENVELDERN 


Herz, J. H. International Politics in 
the Atomic Age. New York: Co- 
lumbia University Press, 1959. Pp. 
360. 


It seems unfair to both the author 
and to this reviewer to appraise this 
book right after the failure of the 
Paris Summit Conference of 1960. 
The political dangers in store for 
both sides in a continuance of po- 
litical tension are clearly and intelli- 
gently pointed out in this book. Yet, 
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much as we dislike it and dangerous 
as this may be, we seem to be head- 
ing for a period of increased politi- 
cal tension. Let us hope that some 
day the relatively friendly climate of 
1959 may be resuscitated. Then, full 
use could be made at least of some 
of the methods suggested by the au- 
thor to ease political tensions to an 
even greater extent. However, certain 
groups on both sides of the Iron 
Curtain, whose interests would have 
to be sacrificed in the interest of bet- 
ter worldwide understanding will 
still find some of the medicines sug- 
gested by the author almost too bit- 
ter to swallow. If a durable lessening 
of tension could be bought at such 
price (and if the price were faith- 
fully borne by all the protagonists in 
equal shares) then the world would 
perhaps be ready to consider at last 
the author’s suggestion for univer- 
sal government which—according to 
him—would be the only solution 
really to avoid the danger of inter- 
national atomic conflict, which other- 
wise would always lurk behind the 
scenes. 

IGNAZ SEIDL-HOHENVELDERN 


Coiiart, Y. Disarmament. A Study 


Guide and Bibliography on the Ef- 
forts of the United Nations. The 
Hague: Martinus Nijhoff, 1958. Pp. 
110. 


While efforts on disarmament were 
among the most glamorized objects 
of the activities of the League of 
Nations, the efforts hitherto under- 
taken in this respect by the United 
Nations have not received the same 
amount of public attention. This does 
not mean that the subject in itself 
has lost any of its pre-World War II 
importance. What was lost to a large 
extent is the hope of the general 
public that any positive results will 
come out of the endless debates, so 
reminiscent of those in the days of 
the League. And yet, now as then, 
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disarmament remains a vital topic 
for us all; the very survival of man- 
kind may depend on it. Hence, the 
author has acquired considerable 
merit by condensing the intermina- 
ble United Nations debates on dis- 
armament held between 1945 and 
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1958 into a few pages, adding a rep. 
resentative bibliography. It is the 
purpose of this volume to serve as 3 
guide for discussion and study of 
this subject. It is published in a }j. 
lingual (French and English) version, 


IGNAZ SEIDL-HOHENVELDERN 
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Kauper, P. G. Constitutional Law. 
Cases and Materials. 2nd ed. Boston/ 
Toronto: Little, Brown & Co., 1960. 
Pp. Ixx, 1464. 

Laporte, P. The True Face of Duples- 
sis, Montreal: Harvest House Ltd., 
1960. Pp. 140. 


CuBA 


Relaciones entre las Administraciones 
Nacionales y las Organizaciones In- 
ternacionales. La Habana, Cuba: 
Academia Inter-Americana de De- 
recho Comparado e Internacional. 
1960. Pp. 138. 


FRANCE 


Atomic Law and Administration. Stresa 
Conference, Part 2. The Industrial 
Challenge of Nuclear Energy. Paris: 
The Organisation for European Eco- 
nomic Co-operation, European Nu- 
clear Energy Agency. 1960. Pp. 264. 

Le Code Pénal de l'Empire d’Ethiopie 
du 23 Juillet 1957. Introduction by 
Jean Graven. Nouvelle Collection du 
Comité de Législation Etrangére et 
de Droit International. Paris: Centre 
Francais de Droit Comparé, 1959. 
Pp. 271. 

Demonpion, P. Les problémes de 
l'emploi. L’Administration Nouvelle. 
Paris: Editions Berger-Levrault, 1960. 
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Guide to Legislation on Restrictive 
Business Practices. Europe and North 
America. Vols. I & II. Paris: Euro- 
pean Productivity Agency of the Or- 
ganisation for European Economic 
Co-operation, 1960. (Loose-leaf). 

Lever, P. Essai sur les conflits de lois 
dans le temps. Contribution a la 
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théorie générale du droit transitoire. 
Préface de Henri Batiffol. Biblio- 
théque de Droit Privé, Tome XIV. 
Paris: Librairie Générale de Droit 
et de Jurisprudence, 1959. Pp. iii, 
344. 

Mast, A. Les Pays du Benelux. Collec- 
tion “Comment ils sont Gouvernés.” 
Tome IV. Paris: Librairie Générale 
de Droit et de Jurisprudence. 1960. 
Pp. 368. 

Nisoyet, J.-P. Traité de Droit Inter- 
national Privé Francais. Tables. Ph. 
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Sirey, 1960. Pp. 163. 

Soupet, P. L’administration vue par les 
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Levrault, 1960. Pp. 185. 

L’'U.R.S.S. et les Pays de l'Est. Revue 
des Revues. No. 1, Mai 1960. Faculté 
de Droit et des Sciences Politiques et 
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Sedes, 1960. Pp. 213. 


GERMANY 


Ansari, A. Die Staatsverfassungen der 
Welt. Band 2. Libanon, Verei- 
nigte Arabische Republik, Irak. For- 
schungsstelle fiir V6lkerrecht und 
auslandisches 6ffentliches Recht der 
Universitat Hamburg. Frankfurt/ 
Main/Berlin: Alfred Metzner Ver- 
lag, 1960. Pp. 80. 

von BrepersTEIN, W. Das Abzahlungs- 
geschaéft und seine Finanzierung. 
Die Rechte des Kéufers gegeniiber 
dem Finanzierungsinstitut. Min- 
chen/Berlin: C. H. Beck’sche Ver- 
lagsbuchhandlung, 1959. Pp. xii, 195. 

Bruns, C. G. (Ep.) Fontes Iuris Ro- 
mani Antiqui. Leges et Negotia. 
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Post Curas Theodori Mommseni edi- 
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(P. Siebeck), MCMIX. Aalen: Scien- 
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ter Nachdruck). Pp. xx, 435. Pars 
posterior, Scriptores. Pp. viii, 91. 
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Berlin: Walter de Gruyter & Co., 
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Kunzver, G. Das Nantissement du 
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Frankfurt am Main/Berlin: Alfred 
Metzner Verlag, 1960. Pp. 139. 
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Materialien zum auslandischen un: 
internationalen Privatrecht. Heraus 
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auslandisches und internationales Pri- 
vatrecht. 4. Berlin: Walter de Gruy- 
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Marxianos, D. J. Die Ubernahme der 
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Pp. 300. 
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und Venezuela. Sammlung geltender 
StaatsangehGrigkeitsgesetze, Band 23. 
Frankfurt am Main/Berlin: Alfred 
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furt am Main/Berlin: Alfred Metz. 
ner Verlag, 1960. Pp. 146. 

ScuutzeE, E. The Performer and the 
Technique. Internationale Gesell. 
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TackENnBERG, G. Kreuzverhér und Un- 
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rechtswissenschaft. Bonn: Ludwig 
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—Simson, G.—Serini, E. Die Be- 
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recht. Arbeiten zur Rechtsverglei- 
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Wiroincer, H. Aktienrecht. Eine Sy- 
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Verlag C. F. Miller, 1959. Pp. xii, 
312. 
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Autort, A. Essays in African Law with 
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Ghana. London: Butterworth & Co., 
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XXII. Milano: Dott. A. Giuffreé— 
Editore, 1960. Pp. 291. 
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Do1, T. An Introduction to the His- 
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INTERNATIONAL COMMITTEE OF Com- 
PARATIVE Law; HeEtsink1 MEETING— 
The annual meeting of the Interna- 
tional Committee of Comparative Law 
as the executive bureau of the Inter- 
national Association of Legal Science 
was held in Helsinki, June 23-24, 
1960, on the invitation of the Fin- 
nish national committee. Messrs. R. H. 
Graveson (also representing President 
E. Sandstrom), F. de Sold Cafiizares, 
H. Valladao, H. E. Yntema, K. Zwei- 
gert, H. K. Elbir (representing H. N. 
Kubali), and A. Tunc (representing 
J. Hamel), members of the Commit- 
tee, and also K. Forcart of UNESCO, 
R. David, director of research, K. 
Lipstein, former director of research, 
and I. Zajtay, secretary general of 
the Association, attended. For un- 
explained reasons, the Russian mem- 
ber of the Committee, P. Orlovsky, and 
P. S. Romachkin, who was also in- 
vited, failed to appear. The meeting 
was preceded by two colloques, the 
first on Nonperformance of Interna- 
tional Sales Contracts and Vis Major 
on June 20-21, 1960 (see report below) 
and the second on the long-range pro- 
gram of the International Association, 
based upon a report by Professor René 
David as director of research, which 
was presented on June 22 but, in the 
absence of Russian representation, not 
extensively discussed. 

The International Committee con- 
firmed the election of the following as 
members of the Committee, to take 
office on October 1, 1960: Messrs. 
Hamel, de Sol4 Cafiizares, Yntema, 
Rozmaryn, Zweigert, Marsh, Martinez 
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Baez, Romachkin and Reinikainen. In 
addition to approval of certain publica- 
tions (Proceedings of Rome Colloque, 
“Aspects juridiques du commerce avec 
les pays d’économie planifiée,” Bibli- 
ography of Scandinavian Laws, Bulle- 
tin dinformation) and of Professor 
David’s designation as member of the 
committee of experts for the Interna- 
tional Center of Documentation, the 
plans for an Encyclopedia of Compara- 
tive Law, in which the German na- 
tional committee is especially inter- 
ested, were discussed at some length 
and are to be definitively considered at 
the next annual meeting. 

In addition to the appointment of 
Professor André Tunc as director of re- 
search to succeed Professor David, the 
election to the office of President, va- 
cated by President Sandstrém, formed 
a topic of lively consideration, both 
in the formal sessions of the Commit- 
tee and in the corridors, among those 
urging that the office should go to a 
representative of the Socialist countries 
and those who felt that the Anglo- 
American group had a prior claim. 
Eventually, a compromise was reached 
at the final session; Dean Graveson was 
elected president for a two-year instead 
of a three-year term, and Professor 
Rozmaryn to the new office of vice- 
president, also for two years. As this 
solution is inconsistent with the present 
statuts, the Committee decided to rec- 
ommend corresponding changes in the 
articles, leaving proposals affecting the 
constitution of the Committee for ul- 
terior discussion. 

H. E, YNTEMA 
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INTERNATIONAL ASSOCIATION OF LEGAL 
SciencE: Hetstnxt CoLLoquE on Non- 
PERFORMANCE OF INTERNATIONAL SALES 
Contracts AND Vis Major—A Con- 
ference on Nonperformance and Force 
Majeure in International Trade Con- 
tracts was held in Helsinki on June 20 
and 21, 1960, under the auspices of 
the International Association of Legal 
Science. Jurists from Brazil, Czecho- 
slovakia, England, Finland, France, Po- 
land, Rumania, Switzerland, the United 
States, and Western Germany partici- 
pated in the discussions. 

A number of basic rules must be 
respected if such a conference is to be 
a success: 

The topics must be sufficiently few 
and sufficiently interrelated to permit 
adequate discussion. At Helsinki, four 
topics were assigned: the effect of ex- 
culpatory clauses on liability for gross 
negligence, penalty clauses, force ma- 
jeure, and the effect of denial of export 
or import licenses on contractual obli- 
gations. The first two are only indi- 
rectly related to each other or to the 
last two. The discussion should prob- 
ably have been confined to force ma- 
jeure (including frustration, impossi- 
bility, and what has come to be called 
in the United States commercial im- 
practicability). - 

Sufficient time must be allowed for 
ample exploration of the questions 
raised. At Helsinki, there were 13 or 
14 principal participants in the discus- 
sion—a good number. But two days, 
or even the two-and-one-half days orig- 
inally allowed, would not have been 
enough to do justice even to one topic, 
let alone three or four. Given the ne- 
cessity for an opening session, a closing 
session, a sight-seeing tour, ceremonial 
dinners, etc., a minimum of five days 
is required. 

The reports of the individual partici- 
pants must be circulated in time to 
permit them to be studied in advance 
of the conference. At Helsinki, the 
reports were distributed to the par- 
ticipants when they arrived, or after 
the conference was under way, or in- 
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deed, in some cases only after the con- 
ference was over! 

The General Reporter must lead the 
discussion by posing sharply the major 
differences in the solutions offered by 
various legal systems to the problems 
under consideration. At Helsinki, the 
General Reporter started each session 
by summarizing and evaluating various 
points made in the reports previously 
submitted by the individual partici- 
pants, but did not attempt to give a 
clear direction to the discussion. 

The Chairman (or else the General 
Reporter) must take the initiative to 
keep the discussion moving toward the 
resolution of issues raised by the par- 
ticipants. At Helsinki, there was vir- 
tually no discussion at all, in the proper 
sense of that word, since the Chairman 
required that each person who wished 
to speak appear at the head-table and 
that he put his remarks in writing 
either subsequently or in advance. 

Despite these failings, the conference 
was of undoubted value, chiefly be- 
cause of the inherent interest and im- 
portance of the topics assigned. In addi- 
tion, the participants had before them 
contract clauses prepared by working 
parties of the Economic Commission 
for Europe for use in various types of 
international trade contracts; they were 
thus able to consider not only the gen- 
eral solutions offered by various legal 
systems to the problems under consid- 
eration but also the particular solutions 
which parties to international trade 
contracts may devise within the frame- 
work of those legal systems. 

The proceedings of the conference 
are to be published. 


HAROLD J. BERMAN 


AMERICAN Bar AssociATION, SECTION OF 
INTERNATIONAL AND CoMPARATIVE Law 
—Because of the presence, at this year’s 
annual meeting of the American Bar 
Association in Washington, ‘D.C., of so 
many English judges, teachers, and 
lawyers, the meeting of the Section was 
extremely interesting and indeed mem- 
orable. 











The annual breakfast of the Section, 
traditionally sponsored by the Section 
and the American Foreign Law Asso- 
ciation, this year had two additional 
sponsors: the Washington Foreign Law 
Society and the British Institute of In- 
ternational and Comparative Law. As 
a result of the great number of digni- 
taries, the exceptionally large attend- 
ance, and the special program that was 
prepared, the breakfast was one of the 
finest that has ever been held. The 
speaker was Professor Frederick W. 
Lawson of Brasenose College, Oxford, 
who, under the heading of “Compara- 
tive Law: A Generalist’s Apology?,” 
delivered a most interesting and profit- 
able lecture on some of the practical 
goals that may be achieved by a study 
of comparative law. His speech will 
appear in the Bulletin of the Section. 
Professor Lawson was introduced by 
Professor Willis L. M. Reese, who was 
breakfast chairman. 

The luncheon of the Section, tradi- 
tionally co-sponsored with the Junior 
Bar Conference, this year also enjoyed 
the sponsorship of the Section of Judi- 
cial Administration. The speaker was 
the Right Hon. Lord Justice Pearce, 
Judge of the Court of Appeal, who 
spoke on “Our Common Problems in 
the Common Law.” The overflow at- 
tendance listened with intent interest 
to the witty, brilliant, and at the same 
time, profound address of Mr. Justice 
Pearce. 

The luncheon was followed by a 
special symposium and panel discussion 
that was held in conjunction with the 
Section of Judicial Administration and 
the British Institute of International 
and Comparative Law. The subject 
was: Pre-Trial Techniques in Interna- 
tional Litigation. The moderator of this 
most profitable symposium was Harry 
LeRoy Jones, Section Vice Chairman of 
the International Law Division and 
Director of the Commission on Inter- 
national Rules of Judicial Procedure. 
The specific subject was: “The British 
Practice of Serving Process and Other 
Judicial Documents in Foreign Terri- 
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tory, and Obtaining Evidence Abroad.” 
The speakers were Master B. A. Har. 
wood, Queen’s Bench Division of the 
High Court of Justice, the Right Hon, 
Lord Dunboyne of the Middle Temple, 
and John T. Weir, Q.C., of Toronto, 
Canada. Following the reading of the 
principal papers there was a panel dis. 
cussion led by Judge Albert B. Maris 
of the United States Court of Appeals 
for the Third Circuit, Prof. R. B. 
Schlesinger of Cornell Law School, and 
John A. Wilson of the New York Bar. 
It is hoped that the papers presented 
will be made available to all those 
interested members of the bench and 
bar who were unable to attend the 
symposium. 
EDWARD D. RE 


E1cHTH CONFERENCE OF THE INTERNA- 
TIONAL Bar Association-—The Eighth 
Conference of the International Bar As- 
sociation was held at Salzburg, Austria, 
July 4 to 8, 1960. Host organizations 
were Die Oecsterreichischen Rechtsan- 
waltskammern (the Austrian Bar As- 
sociations), with the principal burden 
borne by the Salzburg Bar Association, 
assisted by the Vienna Bar Association. 
There were 657 conferees in attendance 
from 39 countries, accompanied by 384 
guests. 

Working sessions of the Conference 
were held in the Europahaus. Discus- 
sions were made more interesting and 
productive by simultaneous translations 
—employed for the second time by the 
Association at a biennial conference. 
There were national papers on “The 
Function of a Bar Association in Pro- 
viding Services to the Profession and 
the Public: Continuing Education of 
the Profession” from Austria, Canada, 
England, France, Germany, Ireland, Is- 
rael, Japan, Korea, Mexico, Norway, 
Scotland, Spain, Sweden, Thailand, 
Turkey, and the U.S.A.; and on “The 
Formation and Operation of Foreign 
Subsidiaries and Branches, including 
the Extent to which Foreign Subsidi- 
aries are entitled to Special Treatment 
under the Law of their Incorporation 
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or under International Law” from Aus- 
tralia, Austria, Canada, Denmark, Eng- 
jand, France, Japan, Korea, Mexico, 
Netherlands, Norway, Philippines, Scot- 
land, Sweden, Switzerland, Turkey, 
and the U.S.A. In addition, there were 
combined Committee Reports on “Pro- 
fessional Conduct: (a) The Client’s 
Privilege of Secrecy in his Communica- 
tions with his Attorney; and (b) The 
Propriety of Attorneys using Wire Re- 
corders and Film Cameras for Evi- 
dence, etc.”; “Monopolies and Restric- 
tive Trade Practices”; “Court and Court 
Procedure for Protection of Investments 
Abroad”; “Atomic Energy”; and “A 
Draft Convention for Taking Evidence 
and Serving Documents Abroad.” 

The notable achievements of the 
Conference were: (1) Adoption by 
the General Meeting of a resolution 
relating to the Immunity of Sovereigns 
when engaged in commercial activity 
outside their own domain; and (2) 
Formal organization of the new In- 
ternational Legal Aid Association es- 
tablished under the auspices of the 
International Bar Association with the 
financial assistance of American foun- 
dations. Headquarters have been estab- 
lished at Oslo, Norway. 

Social functions included a dinner 
given by the- Salzburger Rechtsan- 
waltskammer at Festung Hohensalz- 
burg, a reception by the Federal Min- 
ister of Justice in Schloss Hellbrunn, 
excursions to St. Wolfgang, Strobl, and 
St. Gilgen, a concert at the Salzburger 
Residence, a dinner given by the Aus- 
trian Bar Associations in the Stiegl- 
keller, and a closing dinner at Schloss 
Klessheim. A number of conferees pro- 
ceeded to Vienna where they were en- 
tertained by the Association of Austrian 
Banks and Bankers at a “Heurigen- 
Party” and received by the President 
and Chancellor of Austria. 

The Ninth Conference of the In- 
ternational Bar Association will be held 
July 16 to 20, 1962, at Edinburgh. 

GERALD J. MCMAHON 





49TH CONFERENCE OF THE INTERNA- 
TIonAL Law Association—The 49th 
Conference of the International Law 
Association took place in Hamburg, 
Germany, from August 7 to 13, 1960. 
More than five hundred members, 
coming from 37 different nations, 
were in attendance. About seventy 
members had come from the United 
States, slightly more than from the 
United Kingdom, and only the Ger- 
man Branch had a more numerous 
representation. The Conference was 
opened by the president of the Asso- 
ciation, Oscar R. Houston, of New 
York City, and welcomed by the presi- 
dent of the German Branch, Dr. Rolf 
Stédter, who was elected the new presi- 
dent of the Association. Representa- 
tives of the Federal Republic of Ger- 
many and of the City of Hamburg 
greeted the meeting. The president of 
the Commission of the European Eco- 
nomic Community, Dr. Walter Hall- 
stein, delivered an address on “Eco- 
nomic Integration—an Example of the 
Association of States.” 

The discussion of the eleven topics 
on the agenda led to adoption of a 
series of drafts and resolutions. Among 
them is a Model Act Respecting the 
Recognition of Foreign (Money) Judg- 
ments, a Draft Convention on the Cus- 
tody of Infants, Rules on Money of 
Account in Case of Damages resulting 
from Collisions; resolutions on: Na- 
tionalization and Foreign Investments, 
the Legal Aspects of the Peaceful Uses 
of Nuclear Energy, Air Sovereignty 
and the Legal Status of Outer Space, 
International Medical Law, the Jurid- 
ical Aspects of Co-Existence, Problems 
of the United Nations Force; and rec- 
ommendations on Procedure concern- 
ing non-Navigational Uses of Rivers 
and on Water Pollution Control Com- 
missions. 

The Conference, held at the Univer- 
sity, was organized by the -host branch 
with skill and efficiency. Entertainment 
was lavish. It included receptions by 
the Minister of Justice of the Federal 








Republic and by the Senate of the City 
of Hamburg, an excursion to the Baltic 
Sea, and Tea given by the Government 
of Schleswig-Holstein, a trip down the 
River Elbe enabling the members to 
meet socially and discuss informally 
conference problems, entertainment for 
the ladies, and a farewell party by 
the president of the Association at his 
estate. 

The Conference, steered skillfully by 
the Executive Council, headed by Lord 
McNair, closed on a harmonious note 
with speeches of thanks from the West 
and the East, and will be well remem- 
bered both for its achievements and 
the courtesies extended by the host 
branch to the guests. 

KURT H. NADELMANN 


NaTIONAL CONFERENCE OF CoMMIs- 
SIONERS ON UnirorM Strate Laws— 
At the 69th annual meeting of the 
National Conference of Commissioners 
on Uniform State Laws held in Wash- 
ington, D.C. from August 22-27, 1960, 
the following Uniform Acts were ap- 
proved by the Conference, and also by 
the House of Delegates of the Ameri- 
can Bar Association: (1) a Uniform 
Act on Paternity, (2) a Uniform Se- 
curitics Ownership by Minors Act, 
(3) a Uniform Testamentary Addi- 
tions to Trusts Act, and (4) Amend- 
ments to the Uniform Acknowledge- 
ment Act. Also adopted were: a Model 
Act Providing Remedies for the Unau- 
thorized Practice of Law and Amend- 
ments to the Model Act to Provide 
for an Administrator for State Courts. 
The text of the new Acts will appear 
in the Handbook for 1960 of the Na- 
tional Conference of Commissioners on 
Uniform State Laws. 


BritisH-CANADIAN-AMERICAN Law 
TEACHERS’ CoNFERENCE—Approxi- 
mately one hundred professors from 
law schools of the United Kingdom, 
Canada, and the United States met 
in New York from September 5 to 
September 8, 1960. The conference was 
the product of a proposal made by 
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Dean J. L. Montrose of the University 
of Belfast, seconded by Dean Erwin 
Griswold of Harvard University, and 
financially supported by the Ford Foun. 
dation. Professor Lon L. Fuller of Har. 
vard was chairman of the committee 
on arrangements. 

Five topics were scheduled for dis. 
cussion: Academic Preparation for the 
Practice of Law, The Public Respon. 
sibilities of the Law Teacher, Current 
Developments in Torts Law, Current 
Developments in Administrative Law, 
and the Academic Lawyer’s “House of 
Intellect.” A number of formal papers 
were prepared and filed on each topic; 
these will be published, together with 
a brief summary of the oral discussions, 

The conference program was de. 
signed rather to explore together di- 
lemmas which exist alike in all three 
countries than to compare or contrast 
national attitudes. “Academic Prepara- 
tion” evoked visible differences of opin- 
ion among British delegates, in spite 
of predominant national loyalty to a 
“non-professional” approach; “Partici- 
pation in Public Affairs” brought out 
deep differences among the Canadians, 
and the “House of Intellect” produced 
such a dramatic contrast between 
American views that the audience de- 
manded (in Broadway parlance) a 
reprise. 

At the same time, the conference 
served to furnish explanatory back- 
ground for national differences in pro- 
fessorial roles. British delegates, who 
spoke most strongly for the humanistic 
approach to law study, emphasized 
their relinquishment of professional in- 
struction to the Inns of Court and to 
the preceptors. Canadians, especially 
Ontarioans, explained how bar regula- 
tions on legal education oblige them to 
trim their curriculum to the practice. 
Americans pointed to the large role of 
lawyers as policy counsellors as well 
as technical counsellors, in explaining 
the broad sweep of the American law 
curriculum. 

Good humor, British and American, 
pervaded the proceedings. Mr. Me- 
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garry, Q. C., of the Council of Legal 
Education, provided this sample in 
summarizing an area of discussion: 
“The authoritarian and dogmatic sys- 
tem of instruction in law employed at 
English universities seems to have been 
designed to suppress rather than en- 
courage originality of thought; and 
only C Cambridge has failed to achieve 
that objective,” Cantabrigians should 
assume, Mr. Megarry explained, that 
the other Cambridge was intended. 
The law school of New York Uni- 
versity served as host to the conference, 
making available the air-conditioned 
lecture and seminar rooms of Vander- 
bilt Hall, and the convenient residen- 
tial apartments of Hayden Hall, Wash- 
ington Square, on which both Vander- 
bilt and Hayden Halls face, with 
backdrop of bearded poetry readers, 
art exhibits, and other sociological and 
biological phenomena in the extra-legal 
sphere. At the close of the conference, 
the delegates attended the cornerstone 
laying of the magnificent new law 
school building being erected by Co- 
lumbia University on its campus at 
the other end of Manhattan Island. 
A. F. CONARD 


l8tx Concress OF THE Union INTER- 
NATIONALE DES - Avocats—The 18th 
Congress of the Union Internationale 
des Avocats convened in Basle, Switzer- 
land, September 5, 1960, and held its 
closing session at Berne on September 
8, 1960. The congress was attended by 
some 200 delegates representing mem- 
ber bar associations in more than thirty 
countries. The first two days were de- 
voted largely to committee meetings 
open to all delegates wishing to attend. 
The closing session of the Congress 
heard reports from the committee 
chairmen and adopted resolutions deal- 
ing with certain aspects of the follow- 
ing subjects: Legal Education and Ap- 
prenticeship; Professional Specializa- 
tion; Partnerships among Lawyers; 
The Role of the Lawyer in the Pro- 
tection of Individual Rights as against 
the State. 





Dr. Adelino da Palma Carlos, Presi- 
dent of the Portuguese Bar Associa- 
tion, was elected President of the 
Union to succeed the gracious and 
effective outgoing President, Dr. Hans 
Peter Schmid of Basle. 

The hospitality of our Swiss hosts 
was exceptional, and those who at- 
tended the Congress will not forget 
the many delightful social gatherings 
or the magnificent mountain scenery 
which there was the opportunity to 
enjoy. 

ALEXIS COUDERT 


SUMMER SESSION FOR FOREIGNERS AT 
THE Mexican INsTITUTE OF CoMPARA- 
tive Law—In 1960, the Mexican In- 
stitute of Comparative Law, located 
in Mexico City, offered as a new ven- 
ture a summer session for advanced 
foreign law students. The tuition fee 
was $100. The United States Embassy 
in Mexico had made available funds 
to cover the tuition fee for five stu- 
dents. Through a special committee, 
the Institute assisted the students in 
solving the housing problem. 

The courses ran over a period of six 
weeks, beginning July 18, and were 
given at the Institute in the English 
language by professors of the Law 
School of the National University and 
distinguished members of the Mexican 
Bar. Through lectures and seminars, 
it was attempted to give a panoramic 
view of the legal system in force in 
Mexico. The sessions included lectures 
on Civil Law, Constitutional Law, 
Taxation, Banking and Corporation 
Law, Public International Law, Labor 
Law, Mining Law, Legal Aspects of 
Foreign Investments in Mexico, Ad- 
ministrative Regulation of Business, 
and Civil Procedure. An endeavor was 
made not only to offer theoretical 
formation but also to bring the stu- 
dents into contact with practice through 
visits to government agencies and in- 
stitutions like the Supreme Court of 
Mexico, the Central Commission of 
Conciliation and Arbitration, the De- 
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partment of Labor, courts, and offices 
of notaries and members of the prac- 
ticing bar. 

Besides spreading information on the 
legal system of Mexico, the courses, 
through the class discussions, at the 
same time are a means of receiving 
information on foreign legal thinking 
in Mexico. The Mexican specialists 
are enabled to assemble important in- 
formation on their respective subjects 
through the comparative exposition of 
the Mexican legal and political system. 

In view of the relative uniformity of 
Latin-American legal institutions, Mex- 
ico as a representative of Latin America 
is in regard to the Anglo-American 
world a means for study of the differ- 
ences between these institutions and 
the conflicts of laws resulting from the 
movements of peoples. Thus the courses 
offer to English-speaking students an 
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opportunity to know about basic ag 
pects of Mexican law and, through it, | 
to acquire a better comprehension of’ 
the legal systems of Latin America, $0. 
different from the common law. 

The enthusiastic reception given the’ 
summer courses by students and teach! 
ers has resulted in the thought that a7 
permanent character should be giveg 
to the new venture. And it should be 
constantly improved in the light of ex) 
perience gained. 

Work on preparation of a program’ 
for the Summer Courses for Foreigners | 
for the year 1961 has begun. In order? 
to facilitate the return of participating] 
students sufficiently in time for the be 
ginning of the regular academic year, 
the session will start the first of July.) 
instead of the 18th, as was done this” 
year. 

JAVIER ELOLA 








